United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 













Court of Appeals of the District of Columbia 

JANUARY TERM, 1931 

No. 5340 


THE FIDELITY STORAGE CORPORATION, 

APPELLANT, 

vs. 

DAVID BURNET, COMMISSIONER OF INTERNAL 

REVENUE. 


APPEAL FROM THE HOARD OF TAX APPEALS. 


INDEX. 


Docket entries. No. 1ST190. 

Docket entries. No. 24221. 

Docket entries. No. 407S7. 

Petition. No. 18390. 

Answer. No. 1S390. 

Amendment of petition. No. 18390. 

Petition. No. 24221. 

Answer. No. 24221. 

Amendment of petition. No. 24221. 

Amendment of petition. No. 24221. 

Petition. No. 407S7. 

Answer. No. 407S7. 

Amendment of petition. No. 40787. 

Findings of fact and opinion. 

Decision. No. 18390. 

Decision. No. 24221. 

Decision. No. 40787. 

Motion to vacate findings, etc. 

order vacating judgment. 

Judgment, entered July 14. 1930. 

Stipulation of venue. 

Petition for review. 

Statement of evidence. 

Pr;ecipe . 


Original Print 
1 1 

3 3 

5 r> 


< < 

•»Q •>•> 

• »* > • »•> 


36 

46 

47 
4S 
50 
59 
<;o 
61 


36 

47 

48 

49 
51 

58 

59 

60 


78 72 

79 73 

80 73 

81 74 


90 S2 


91 83 


92 84 

94 86 

103 94 

159 142 


Judd & Dktweii.er (Inc.). Printers. Washington. I). C.. January 20. 1931. 

























Court of Appeals of the District of Columbia 

No. 5340. 

The Fidelity Storage Corporation, Appellant, 

I 

vs. ! 

1 

David Burnet, Commissioner of Internal Revenue. 

I 

I 

— 

I 

i 

1 Docket No. 18390. 

I 

Fidelity Storage Corporation 1 

I 

vs. 

i 

Commissioner of Internal Revenue! 

i 

I 

For Taxpayer: Benj. Jenkins, Esq., E. W. Wallick, Esq., 
D. J. Shorb, Esq., C. H. Merrillat, Esq. [ 

For Commissioner: C. H. Curl, Esq., J. E.| Marshall, 
Esq., M. M. Mahaney, Esq. 

Mr. Sternhagen 7-2-30. j 

Docket Entries. 

1926. 

July 10. Petition received and filed. 

“ 13. Copy of petition served on Solicitor. 

“ 13. Notification of receipt mailed taxpayer. 

Aug. 3. Answer filed by General Counsel. 

“ 28. Copy of answer served on taxpaver. Gen. Cal. 

1928. 

July 11. Hearing date set 12-5-28. 

Oct. 18. Motion to consolidate for hearing with djtts. 24221 
and 40787, filed by taxpayer. 11-3-28 Granted. 
Nov. 6. Motion to place on the Reserve Cal., filed by tax¬ 
payer. 11-8-28 Granted. 

1—5340a 


o 


THE FIDELITY STORAGE CORPORATION VS. 


1929. 
Feb. 13. 

44 35. 

Apr. G. 

44 9. 

44 8 


44 22 
44 24. 

June 1. 
44 1 . 
44 1 . 
Dec. 13. 


44 20 . 
1930. 
Mar. 12. 

44 12 . 

44 12 . 
44 13. 

Apr. 14. 


44 19. 


9 


Motion to restore to the Day Cal., filed by G. C. 

2-15-29 Granted. 

Hearing set 4-8-29. 

Application for subpoena of John W. Thompson 

filed bv G. C. 

% 

Subpoena issued. 

to 11. Hearing had before Mr. Green on merits. 

Briefs due 6-1-29. Amendment of petition filed. 
Transcript of hearing of Apr. 8& 9,1929, filed. 

44 4 4 4 4 " 4 4 4 4 10 & 11,1929, filed. 

Brief filed by G. C. 

4 4 4 4 4 4 taxpayer. 

Proposed findings of fact filed by taxpayer. 
Findings of fact and opinion rendered, Wm. R. 
Green, Div. 13. Judgment will be entered for 
respondent. 

Decision entered, Logan Morris, Div. 14. 

Notice of appearance of C. H. Merrillat as coun¬ 
sel for taxpayer, filed. 

Motion, to vacate findings and final order and for 
rehearing, filed by taxpayer. 

Hearing set April 14, 1930 on motion. 

Copy of motion 3-12-30 served on G. C. 

Hearing had before Mr. Sternhagen on motion 
for rehearing or for modification. Ordered 
C. A. V. 

Order vacating decision of Dec. 20, 1929, & that 
respondent redetermine deficiency & submit 
same under Rule 50 & that in all other respects 
findings & decision remain unchanged, entered. 


May 9. Transcript of hearing of Apr. 14, 1930, filed. 

44 29. Notice of settlement filed bv G. C. 

•/ 

June 5. Hearing set July 2, 1930 under Rule 50. 

July 2. Hearing held before Mr. Murdock on settlement 
under Rule 50. Assigned to Mr. Sternhagen 
for order. 

14. Judgment entered, J. M. Sternhagen, Div. 10. 
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I 


Oct. 4. Motion to reconsider decision entered April 19, 
1930, filed by G. C. 10-6-30 Denied. 

44 28. Supersedeas bond in the amt. of $60,000 approved 

and ordered filed. 

44 29. Stipulation to have case reviewed by tjie Court of 

Appeals of D. C., filed. 

44 29. Petition for review to Court of Appeals of D. C. 

with assignments of error, filed by taxpayer. 

44 29. Statement of evidence lodged. 

44 29. Proof of service of petition filed. j 

44 29. Notice of lodgment of statement and of hearing 

on Nov. 20, 1930 to approve said statement 
filed. | 

Nov. 6. Prcecipe filed by taxpayer. 

44 20. Hearing had before J. E. Murdock, Div. 3, on set¬ 

tlement of evidence. Continued to ^)ec. 3, 1930. 

44 20. Order continuing to Dec. 3, 1930, entered. 

Dec. 3. Statement of evidence approved and ordered filed. 

44 3. Hearing had before J. J. Marquette, j Div. 1, on 

approval of statement of evidence. [Agreed to. 
Assigned to Mr. Marquette for approval. 

44 8. Proof of service of praecipe filed. 

44 28. Order enlarging time to Jan. 28, 1931 for filing 

certified copies of records sur petition for re¬ 
view, entered. 


Now January 9, 1931, the foregoing docket Entries cer¬ 
tified from the record as a true copy. 

fSeal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

3 Docket No. 24221. 

Fidelity Storage Corporation 


Commissioner of Internal Revenue. 


For Taxpayer: Ben Jenkins, Esq., E. W. Wallick, Esq., 
D. J. Shorb, Esq., C. H. Merrillat, Esq. 

For Commissioner: C. H. Curl, Esq., J. E. Marshall, 
Esq., M. M. Mahaney, Esq. 
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Docket Entries. 

1926. 

Feb. 14. Petition received and filed. Taxpayer notified. 

“ 16. Copy of petition served on General Counsel. 

Apr. 15. Answer filed by G. C. 

“ 16. Copy of answer served on taxpayer—assigned to 

Gen. Cal. 

1928. 

Oct. 18. Motion to consolidate for hearing with dkts. 18390 
and 40787, filed by taxpayer. 

Nov. 3. Motion granted. 

“ 6. Motion for transfer to reserve calendar filed by 

taxpayer. See 18390. 

1929. 

Feb. 20. Hearing set April 8, 1929. 

April 22. Transcript of hearing Apr. 8 and 9, 1929, filed. 

“ 24. Transcript of hearing April 10 and 11, 1929, filed. 

“ 8 to 11. Hearing had before AVm. R. Green, Div. 13, 

on merits. Submitted. Briefs due June 1, 
1929. 

June 1. Brief filed by taxpayer. See 18390. 

“ 1. Proposed findings of fact filed by taxpayer. See 

18390. 

Dec. 16. Findings of fact and opinion rendered, Mr. Green, 
Div. 13. Judgment will be entered for the Com¬ 
missioner. 

20. Decision entered—Logan Morris, Div. 14. 

1930. 

Mar. 12. Notice of appearance of C. H. Merrillat as coun¬ 
sel for taxpayer filed. 

12. Motion to vacate findings and determination and 
for rehearing, filed by taxpayer. 

12. Hearing set April 14, 1930 on petitioner’s motion. 

“ 13. Copy of motion served on G. C. 

April 14. Hearing had before Mr. Sternhagen on motion 
for rehearing C. A. V. 

19. Order vacating decision and respondent to rede¬ 
termine deficiency for 1918 under Rule 50, in 
all other respects the findings, opinion and 
decision shall remain unchanged, entered. 

May 9. Transcript of hearing of 4-14-30 filed. 

44 29. Notice of settlement filed by G. C. See 18390. 


DAVID BURNET, COMMR. OF INTERNAL REVENUE. 


June 

July 

<< 

Oct. 

< i 

4 

Oct. 

< i 
c c 
c i 


Nov. 

<< 


i < 


Dec. 

< i 


5. Hearing set July 2, 1930 on settlement. 

2. Hearing had before Mr. Murdock, Di|V. 3, on set¬ 

tlement under Rule 50. Assigned t^> Mr. Stern- 
hagen. 

14. Judgment entered, Div. 10. Mr. Sternhagen. 

28. Supersedeas bond in the amt. of $60,000 approved 

and ordered filed. 

29. Stipulation to have case reviewed by the Court of 

Appeals of D. C. filed. I 

i 

29. Petition for review to Court of Appeals of D. C. 

with assignments of error, filed by jtaxpayer. 
29. Statement of evidence lodged. 

29. Proof of service of petition filed. 

29. Notice of lodgment of statement of evidence and 
of hearing on Nov. 20, to approve 
ment filed. 

6. Praecipe filed by taxpayer. 

20. Hearing had before Mr. Murdock oi^ 

of evidence. Continued to Dec. 3. 

20. Order of continuance to Dec. 3, 1930 
on approval of statement of evidenc 

3. Statement of evidence approved and ordered filed. 
8. Proof of service of praecipe filed. 


said state- 


settlement 


for hearing 
ice, entered. 


< < 


28. Order enlarging time to Jan. 28, 1931 


to file cer¬ 


tified copies of record papers sur petition for 
review, entered. 

Now January 9, 1931, the foregoing docket Entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax 


Appeals . 


Docket No. 40787. 
Fidelity Storage Corp. 


v. 


Commissioner of Int. Rev. 

For Taxpayer: Ben Jenkins, Esq., E. W. Wa 
D. J. Shorb, Esq., C.. H. Merrillat, Esq. 


lllick. Esq., 
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For Commissioner: C. II. Curl, Esq., J. E. Marshall, 

Esq., M. M. Mahaney, Esq. 

Docket Entries. 

1928. 

Sept. 26. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 27. Copy of petition served on General Counsel. 

Oct. 18. Motion to consolidate for hearing with dkts. 18390 
and 24221, filed by taxpayer. See 18390. 

Nov. 2. Answer filed by G. C. 

“ 3. Motion granted. 

“ 6. Motion for transfer to reserve cal. filed by tax- 

paver. See 18390. 

1929. 

Feb. 20. Hearing set April 8, 1929. 

Apr. 8 to 11. j Hearing had before William R. Green, Div. 
13. Submitted. Briefs due 6-1-29. 

“ 22. Transcript of hearing of April 8 and 9, 1929, filed. 

24. Transcript of hearing of April 10 and 11, 1929, 
filed. 

June 1. Proposed findings of fact and brief, filed by tax¬ 
payer. See 18390. 

Dec. 16. Findings of fact and opinion rendered, Wm. R. 

Green. Div. 13. Judgment will be entered for 
the respondent. 

“ 20. Decision entered, Logan Morris, Div. 14. 

1930. 

Mar. 12. Notice of appearance of C. H. Merillat as counsel 
for taxpayer filed. 

12. Motion to vacate findings and determination and 
for rehearing, filed by taxpayer. 

“ 12. Hearing set Apr. 14, 1930 on motion. 

“ 13. Copy of motion served on G. C. 

Apr. 14. Hearing had before Mr. Sternhagen on motion 
for rehearing C. A. V. 

19. Order vacating judgment, that respondent rede¬ 
termine the deficiencv for 1918 and in all other 
respects findings, opinion and decision shall 
remain changed, entered. 

May 9. Transcript of hearing of Apr. 14, 1930, filed. 

“ 29. Notice of settlement filed by G. C. 

June 5. Hearing set July 2, 1930 on settlement. 
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' 

July 2. Hearing liad before Mr. Murdock on settlement 
under Rule 50. Not contested. Assigned to 
Mr. Sternhagen for order. 

4 4 14. Judgment entered—John M. Sternhagen, Div. 10. 

Oct. 28. Supersedeas bond in the amount of $60,000 ap¬ 
proved and ordered tiled. 

“ 29. Stipulation to have case reviewed by Court of Ap¬ 

peals of D. C. filed. 

6 

“ 29. Petition for review to Court of Appeals of D. C. 

with assignments of error, filed by taxpayer. 

“ 29. Proof of service filed. 

“ 29. Statement of evidence lodged. 

“ 29. Notice of lodgment of statement and of hearing 

on Nov. 20, 1930 to approve said statement 
filed. 

Nov. 5. Praecipe filed by taxpayer. 

20. Hearing had before Mr. Murdock on settlement of 
evidence. Continued to Dec. 3, 1930. 

1 20. Order of continuance to Dec. 3, 1930 for hearing 

on approval of statement of evidence, entered. 
Dec. 3. Statement of evidence approved and ordered filed. 

“ 8. Proof of service of praecipe filed. 

“ 28. Order enlarging time to Jan. 28, 1931 for filing 

certified copies of record papers entered. 

Now January 9, 1931, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.! 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

7 Filed Jul. 10, 1926, U. S. Board of Tax Appeals. 

United Stales Board of Tax Appeal^. 

Docket No. 18390. j 

Fidelity Storage Corporation, Petitioner, 

v - 

Commissioner of Internal Revenue, Respondent. 

I 

Petition. 

The above-named petitioner hereby petitionjs for a re- 
determination of the deficiency set forth by the Commis- 


i 
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sioner of Internal Revenue in his notice of deficiency 
(IT :E :Aj ;WDM-5151), dated May 12,1926, and as a basis 
of its proceeding alleges as follows: 

1. The petitioner is a Virginia corporation, with princi¬ 
pal office at 1420 You Street, N. W., Washington, D. C. 

2. The notice of deficieny (a copy of which is attached 
and marked Exhibit “A”), was mailed to the petitioner 
on May 12, 1926. 

3. The taxes in controversy are income and profits taxes 
for the calendar years 1918, 1919, and 1920, and for twenty- 
six thousand seven hundred thirty-six dollars and thirty- 
nine cents ($26,736.39). 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

A. The respondent proposes to assess a deficiency of 
sixteen thousand one hundred nine dollars and eight cents 
($16,109.08) for the calendar year 1918, and a deficiency of 
four thousand nine hundred eighty dollars and forty-nine 
cents ($4,980.49) for the calendar year 1919, though the 
period of Limitation upon Assessment and Collection of 
Tax for the ye^r 1918 had expired on January 29, 1925, 
and for the vear 1919 on Mav 15, 1925. 

If it be the finding of the Board that there has been a 
proper, legal extension of the period of limitation upon as¬ 
sessment and collection of tax for the said calendar years 
1918 and 1919, then and in that case the petitioner alleges 
the following errors: 

B. The failure of the respondent to allow as a deduction 
from gross income for the year 1918 $9,000.00 duly author¬ 
ized salary and credited upon the books of account of the 

petitioner to the personal account of its president. 

8 C. The failure of the respondent to allow as a de¬ 

duction from gross income for the year 1918, one 
thousand and fifty dollars ($1,050.00), by the petitioner 
credited to the account of James L. Karrick, and repre¬ 
senting interest on advances by him made in behalf of the 
petitioner. 

D. The failure of the respondent to allow as a deduction 
from gross income for the year 1918, a loss of thirteen 
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thousand three hundred seven dollars and six* 
($13,307.62), determined in that year to be a b 


ty-two cents 
ad debt. 


The petitioner admits that the court proceedings involv¬ 
ing the said loss were not finally determined until June 17, 
1920, and if that date be found to be the controlling date, 
then the petitioner alleges as error: 


E. The failure of the respondent to allow as 
from income for the year 1920, a loss of thirte 
three hundred seven dollars and sixty-two < 
307.62), finally determined in that year to be 


a deduction 
en thousand 
jents ($13,- 
a bad debt. 


The determination of tax set forth in said notice of de¬ 
ficiency is based upon the following further errors: 

F. The failure of the respondent to allow as a deduction 
from the gross income of the years 1918, 1919, and 1920, 
depreciation upon the fair market value as at March 1, 
1913, of the petitioner’s building, and the! equipment 
therein, at rates sufficient to return to the petitioner those 
values over the reamining useful life of those assets as of 
that date. 

G. The failure of the respondent to allow oi|ie thousand 
seven hundred two dollars and eighty-five cents ($1,702.85) 
as a deduction from gross income for the yeat* 1918, and 
seven thousand four hundred eighty-two dollars and 
eighteen cents ($7,482.18) and ninety-three dollars and 
thirty-nine cents ($93.39) as deductions for the year 1920, 
as ordinary and necessary expenses in the conduct of the 
petitioner’s business. 

H. The failure of the respondent to allow as a deduction 
from gross income for the year 1918 a loss of four thou¬ 
sand nine hundred forty-eight dollars and ninety cents 
($4,948.90), by the petitioner sustained on abandoning the 
use of certain electric car charging equipment. 

I. The failure of the respondent to allow as a deductions 
from gross income in the year 1919, a loss sustained and 
amounts expended for the repair of the petitioner’s build¬ 
ing: Iron Grating, $877.23, skylight, $2,800.00, and roof, 

$3,000.00. 

9 K. The failure of the respondent to allqw as a de¬ 

duction from gross income for 1919, a l0ss of four 
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thousand eight hundred thirty dollars and ten cents 
($4,830.10), sustained on on the tearing out of fixtures 
and equipment that had been installed for the use of the 
Northwest Packing Company, and the failure to allow de¬ 
preciation on this equipment for the years 1918 and 1919. 

L. The failure of the respondent to include in the in¬ 
vested capital of the petitioner for each of the years 1918, 
1919, and 1920, nine thousand two hundred fifty-three dol¬ 
lars ($9,253.00) expended in 1912 in the construction of a 
safety deposit vault, and ten thousand eight hundred dol¬ 
lars ($10,800.00) expended in the same year in arranging 
office space, which said costs were not then included in the 
capital accounts of the petitioner, and the failure of the 
respondent to allow depreciation on this equipment for 
the years 1918, 1919, and 1920. 

M. The action of the respondent in determining the war 
profits credit of the petitioner for the year 1918, in ex¬ 
cluding from average pre-war net income one-third (%) 
of thirteen thousand one hundred twentv dollars and twelve 

i 

cents ($13,120.12) by charging off the account of the Sealed 
Package Ice Company to expense in the year 1913. 

X. The failure of the respondent to correctly determine 
the value of the elevators and machinery in the petitioner’s 
building, whereby, the invested capital of the petitioner for 
each of the vears 1918, 1919, and 1920 has been crroneouslv 
reduced, and thereby the depreciation deduction for each 
of the said years 1918, 1919, and 1920 erroneously reduced. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

A. The petitioner in due course made report of its in¬ 
come and profits tax liability for the calendar years 191S 
and 1919. Under Section 277 (a) (3) of the Revenue Act 
of 1926, the period of limitation upon assessment of tax 
would be June 15, 1924, for the calendar year 1918, and 
May 15, 1925, for the calendar years 1919. For the year 
1918, there was filed under date of January 29, 1924, a 
waiver which was limited to one (1) year from the date 
of signing. The statutory period for the making of addi¬ 
tional assessment for the calendar year 1918, by the terms 
of this said waiver, expired on January 29, 1925. 
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For the year 1919, the statute of limitations for the mak¬ 
ing of additional ass-ments tolled on May 15, 1925. In De¬ 
cember 1925, the petitioner received from the office 
10 of the respondent Form 872A, which had been pre¬ 
pared to cover the several years 1918, 1919, 1920, 
and 1921, and this form was signed by the "petitioner’s 
president on or about December 10, 1925. It is upon this 
form that the respondent proposes to assess fo^ the calen¬ 
dar vears 1918 and 1919 the deficiencv alleged. 

The petitioner asserts the fact to be that after the tolling 
of the statute of limitations for each of the said years 1918 
and 1919 there has been no legal and valid revival of the 
right in the respondent to make assessment for the years 
1918 and 1919, or either of them. 

If it be found that deficiencies may be assented legally 
for the calendar years 1918 and 1919, and ea<jdi of them, 
then, with respect to those years, the petitioner jrelies upon 
these facts as the basis of this proceeding: j 

B. The plant now owned and operated by thj? petitioner 
was constructed bv James L. Karrick in the (years 1905 
and 1906, with an addition in 1912. Mr. Karrick organized 
the petitioner corporation for the purpose oi; operating 
this plant. Until it had established itself, the salaries paid 
to the officers were relatively small. In 191$, the peti¬ 
tioner found itself classed as a non-essentiaj industry; 
its employees were drawn away from it by tlje more at¬ 
tractive salaries paid elsewhere or entered the Service. 
All this greatly added to the burdens and responsibilities 
of the President of the corporation, and, in recognition of 


that fact, the Board of Directors at a meeting held on 
July 2, 1918, authorized the payment of an additional 
salary of $9,000.00, over and above the regular salary of 
$4,000.00. The opening clause of the resolution of the di¬ 
rectors authorizing this additional salarv reads :i “ Whereas 
no salary was paid our President for several years, none 
being asked for or authorized, we desire at this time to 
offset this injustice and to pay for extra work. * * 

The respondent has disallowed the payment as repre¬ 
senting salaries for the years 3906 to 1908, inclusive. 

To the president of the petitioner there had been offered 
a much greater salary, and to retain his services it was 



12 THE FIDELITY STORAGE CORPORATION VS. 

necessary to authorize the additional salary payment that 
the compensation paid for the services rendered to this 
petitioner by its president, James L. Karrick, might be the 
more adequate. 

C. In the regular and ordinary conduct of the business 
of the petitioner, instances are of frequent occurrence 
where additional funds are required. As the founder and 
principal stockholder, it has been the regular practice of 
the president, James L. Karrick, to advance these funds 
or, if the amount required was greater than he personally 
could advance, obtain a loan in his own name, and the pe¬ 
titioner has regularly reimbursed the president for interest 
paid by him on loans secured, and paid interest on ad¬ 
vances. At the meeting of the directors held on July 

11 2, 1918, payment of one thousand and fifty dollars 

($1,050.00) was ordered in these words: (* * * and 
further, as he has paid out sums amounting to $1,050.00 
for interest, this Company now acknowledges that he 
should be reimbursed and the Treasurer is authorized to 
pay said Karrick the further sum of $1,050.00.” 

The respondent has held this item to represent “interest 
on advances made by the president for the corporation in 
prior years, its payment was only the liquidation of a lia¬ 
bility and not an operating expense for the year 1918.” 

The petitioner made regular payments of interest to Mr. 
Karrick at the close of each calendar vear from 1912 to 
1917, inclusive, and the said payment of $1,050.00 was for 
current interest onlv. 

D. and E. There had been organized in the District of 
Columbia, in the year 1910, a corporation known as the 
Sealed Package Ice Company. The petitioner extended to 
this corporation credit to the extent of nine thousand seven 
hundred forty-five dollars and twelve cents ($9,745.12). 
This account on the books of account of the petitioner in¬ 
cluded a rental charge against the Ice Company of $187.50 
per month, for the period December 1,1910, to July 1, 1912, 
nineteen (19) months. In point of fact, the charge should 
have been made and accrued on the petitioner’s books at 
$375.00 per month, and for that period the income of the 
petitioner was erroneously understated in the sum of 
$3,562.50. The account of the Sealed Package Ice Com- 
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pany should have appeared on the books of account of the 
taxpayer at thirteen thousand three hundred seven dollars 
and sixty-two cents ($13,307.62) on July 1, 1912. 

The business of vending ice in sealed packages did not 
meet with success, and a trustee was appointed by the 
court. In 1913, James L. Karrick, the president of the pe¬ 
titioner corporation, acquired the assets of the bankrupt, 
agreeing to exonerate the trustee from any liability on ac¬ 
count of the unpreferred claims of the Fidelity Storage 
Company as filed in the proceedings of the Sealed Package 
Ice Company, and agreeing with the other stockholders of 
the petitioner that he should be reimbursed for actual ex¬ 
penses incurred by him in acquiring the property, such as 
preferred labor claims, ten per cent on all opeh accounts, 
court costs, referee’s fees, and the like, and thjat all fur¬ 
ther proceeds from the sale of the equipment should go to 
the petitioner. 

From 1913 to 1916, efforts were made to rehabilitate the 
business and favorable offers were received, bfit by that 
time the manufacturers of the ice machinery ha$ gone out 
of business and capital could not be interested. In the 
belief that the full amount of the account would not 
12 and could not be realized from the sale of the ice 
machinery, the petitioner as at Decembet 31, 1916, 
charged off three thousand dollars ($3,000.00) |>f this ac¬ 
count as a bad debt. 

In 1918, the machinery and equipment of the Ice Company 
were removed from the building of the petitioner and sold 
as scrap. The money realized from this sale was insuffi¬ 
cient to reimburse Karrick for his actual expenses and 
nothing was left for the petitioner. Therefore] the peti¬ 
tioner, as at December 31, 1918, charged off the balance of 
the account as it appeared on its books. At thaj time liti¬ 
gation was still pending with respect to a certain De la 
Vergne engine, and that litigation was not disposed of 
until the year 1920, when the sale price of tne engine, 
$5,000.00, was received by Karrick, who had paid in excess 
of $6,000.00 for the equipment. The docket of the court 
records that on June 17, 1920, the case of the Sealed Pack¬ 
age Ice Company was closed in the Bankruptcy Court. 

The respondent has held that the charge to profit and 
loss should have been made in the year 1913. 
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It was not until the year 1D1S that the petitioner was in 
a position to know the amount of the loss it would sustain 
from the transaction. In that year it knew that it could re¬ 
cover nothing, that from the sale of the De la Yergne 
engine the maximum amount received would be insufficient 
to reimburse Karrick for actual expenditures by him made. 

F. The building in which the business of the petitioner is 
conducted was constructed in the years 1905 and 1906 by 
James L. Karrick, who organized the petitioner corpora¬ 
tion and turned over to it the plant he had constructed. 
Mr. Karrick was at that time engaged in general construc¬ 
tion work, and, therefore, the cost of the building to him 
included no item of contractor’s profit. Also, the records 
of construction costs that were maintained were insuffi¬ 
cient and numerous cost items were not recorded. In the 


matter of invested capital, it is not now possible from the 
records of Mr. Karrick or of the petitioner to establish 
the exact cost of the building and equipment. 

The original plans of construction were for a building 
ninety (90) feet in height. Before construction was com¬ 
menced, the building regulations were amended, and by 
that amendment the height was limited to eighty (80) feet. 
Since plans had been drawn up for a nine-story building, 
no change was paade in the plans other than to change the 
ceiling heights. There followed the universal use of the 
automobile, but with the lowered ceilings, only the first 
and top floors of this building may be used for automobile 
storage. The shipping department was located at one end 
of the building, the office at the other, two hundred 
13 feet away. The lay-out of rooms was based upon a 
horse-drawn van load. The automobile has brought 
its increase in van capacity and with that increase the rooms 
became inadequate in size for efficiently meeting the re¬ 
quirements of the petitioner’s business. 

The respondent has reconsidered the original determina¬ 
tion that a composite rate of two per cent was sufficient 
to return to the petitioner through depreciation charges 
the cost of the building over its normal useful life and has 
increased that rate to two and one-half (2VL>) per cent for 
each of the years 1918, 1919, and 1920. He has allowed a 
rate of ten (10) per cent on fixtures and on machinery. 



engage in 
lisiness has 
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The reasonable fair, cash, market value oj? the peti¬ 
tioner’s building as at March 1, 1913, was no^ less than 
$450,000.00, and its normal useful life from thjit date did 
not exceed thirty (30) years. 

G. The laws of the District of Columbia provide that no 
corporation engaged in the business of storage tnay engage 
in real estate operations. The petitioner has observed this 
law strictly and does not engage in the real Estate busi¬ 
ness. Its president, James L. Karrick, does 
that business, and actively. His real estate b' 
its office in the office of the petitioner, and there comes to 
it a great amount of business through the operations in 
real estate of the individual. From the experience of the 
years during which these operations have continued, it has 
been determined from the flow of business to the petitioner 
that approximately one-third of the expense of conducting 
the real estate office should be borne by the petitioner as 
a cost of advertising, cost of securing business, and as or¬ 
dinary and necessary expense. For the year 1918, an item 
of one thousand seven hundred two dollars and eighty-five 
cents ($1,702.85) was so deducted as an ordinary and 
necessary expense, and for the year 1920 similar deduc¬ 
tions of seven thousand four hundred eighty-i;wo dollars 
and eighteen cents ($7,482.18) and ninety-three dollars 
thirty-nine cents ($93.39) were claimed. The jrespondent 
has held these deductions to be not ordinary 
sary expenses of doing business but expense 
estate business conducted by the president of t 
tion personally. 

H. The petitioner converted a portion of its 
a garage for electric automobiles, and had expended 
therein nine thousand two hundred five dollars and one 
cent ($9,205.01), itemized as follows: 

40 20-100 Cutler Hammer receptacles. 

80 Wall plugs and receptacles. 

1 26-station switch board. 

1 24-station switch board. 

1 Lead Burning outfit. 

14 7,400' #14 electric wire @ 3b. 

6,000' # 8 electric wire @ 5b. 

Conduit, condulets, locknuts, boxes, bushings, 

et s .. 


and neces- 
bf the real 
ie corpora- 


plant into 


$2,620.00 
455.00 
527.90 
365.50 
140.00 
212.00 
300.00 


385.61 
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Day labor, installing garage equip. 3,801.00 

1 Westinghouse ammeter . 35.00 

1 2-switch charging panel for charging newly 

assembled bats . 75.00 

80 Charging plugs @ $3.60. 288.00 


Total . $9,205.01 


The Board will take judicial notice of the fact that it 
was the gasoline propelled motor car that came into gen¬ 
eral use, and it was because of this fact that the petitioner 
found himself with this useless electrical equipment. On 
December 31, 1916, $3,000.00 of the cost had been charged 
off as depreciation, and on December 31, 1917, $956.11, or 
a total of $3,956.11, leaving a balance on January 1, 1918, 
of $5,248.90. In 1918, it was decided that no profit could 
be had by operating this equipment and it was scrapped, 
$300.00 being realized from the sale of scrap material. A 
loss of $4,948.90 was claimed on the return for the year 
1918, and this has been disallowed by the respondent. 

I. (a) During the year 1919, the cornice of the ware¬ 
house of the petitioner fell, and in the fall so seriously 
damaged the grillwork which protected the windows of the 
building that it was necessary to dispose of it in its entirety 
and install new grill work. The cost of this new installa¬ 
tion was two thousand live hundred dollars ($2,500.00), 
and on the original return this amount was claimed as a 
repair charge. A representative of the respondent deter¬ 
mined that the cost of the new grill should have been 
charged to a capital account, and the correctness of that 
determination is conceded. 

The value of the old grill as at March 1, 1913, was not 
less than $1,150.00, depreciation sustained to 1918 was 
$242.77, and the scrap value in 1919 was $30.00, a net loss 
not compensated for by insurance or otherwise of $877.23. 
The respondent has held that this loss may not be deducted 
from gross income. 

(b) When the petitioner’s building was constructed, sky¬ 
lights were installed that light might be had in the various 
corridors and halls of the building. These skylights were 
V-shaped, located on wooden stands and rising above the 
roof surface. They are on the roof of an 80-foot build- 
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ing and were subjected to a heavy strain froni the winds 
of that altitude. After every rainy or windy day it was 
necessary to send men to the roof to make repairs to these 
skylights, for the wind would loosen the pan^s and they 
would leak or if the panes would not give the jvind would 
raise the entire skvlight and drop it into the istreet. To 
avoid the possibility of personal injury to passing pedes¬ 
trians and to eliminate some portion of the constantly re¬ 
curring repair charges, the old skylights were al- 
15 tered in form so that they were level with the roof 
and could not be raised by the wind, 'fhe change 
made added nothing to the life of the property, or to its 
value, and the cost represented only an ordinary and neces¬ 
sary repair expense. The respondent disallows the deduc¬ 
tion, holding it to be a capital charge. 

( c ) The building of the petitioner covers an area of 100' 
by 200', and a roof of that size entails considerable expense 
for ordinary repairs. The original building was erected 
in 1905 and 1906, the addition in 1912. In the year 1919, 
workmen in the employ of James L. Karrick made the re¬ 
pairs to the roof that were required. It must be readily 
apparent from the nature of the petitioner’s business that 
it must see to it that the roof of its building does not leak, 
else it would be subject to claims for damage to stored' 
goods. Therefore, the repairs were so made, i}i 1919 and 
every year, by employees of James L. Karrjick, and a 
charge was made by him to the petitioner of tjhree thou¬ 
sand dollars ($3,000.00) for this service for the year 1919. 
A representative of the respondent reported that the charge 
was for replacing the roof, for a 4 ‘new roof”, and the de¬ 
duction has been held to be a capital item and, therefore, 
not deductible as an ordinary and necessary expense. The 
repairs made did not consist in any particular in a re¬ 
laying of the roof. The only change was in laying patches 
to cover up the leaks as they appeared. These patches 
were of the same nature as those which had beep. made in 
other years, and were such as are ordinary and necessary 
to the upkeep of such a roof. 

K. In 1911, there was organized in Washington a cor¬ 
poration known as the Sealed Package Ice Conkpanv. It 
was anticipated that this corporation would have an excess 

2—5340a 
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of refrigeration, and, accordingly, a second corporation, 
the Northwest Packing Company, was organized. James 
L. Karrick fitted up in the building of the petitioner rooms 
for the packing company and installed fixtures, the cost of 


which was as follows: 

Lining cold storage vault with cork. $640.00 

Brine coils in vault. 395.00 

Meat racks . 245.00 

2 cold storage doors. 135.00 

2 Marble counters. 365.00 

Plate glass windows, office & market. 378.00 

Plate glass windows in vault. 281 00 

Lining 2d floor cold storage room with cork, 

11,800 sq. ft. 2,350.00 

Brine tank and coils. 1,225.00 

Brine pumps and piping. 485.00 

Cold storage door. 87 50 


Total . $6,586.50 


The ice company did not prove to be a successful ven¬ 
ture, it did not produce refrigeration, therefore, the pack¬ 
ing company could not operate. From time to time efforts 
were made to secure a tenant for the space so fitted 
16 up, until the year 1919, when it was decided that 
there was no possibility of making profitable use of 
them as thev then were, and thev were entirelv remodelled. 
The cork lining was taken out, the brine coils were re¬ 
moved, and offices and vaults made of what had been de¬ 
signed for occupancy by a retail packing company. The 
salvage from the fixtures removed was $200.00, and this 
amount was exceeded by the labor charge for taking out 
the cork and cleaning the walls of the building. The equip¬ 
ment had been subjected to no use, it was in place approxi¬ 
mately eight years, and in that time depreciated in value 
at a rate not in excess of 3% per cent per annum, or a 
total of $1,756.40. Therefore, on its removal the petitioner 
sustained a loss of $4,830.10, no part of which has been 
allowed by the respondent as a deduction from gross in¬ 
come for the calendar vear 1919. 

* 
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For the year 1918, the depreciation sustained on this 
installation was at the rate of 3% per cent on cost of 
$6,586.50, or $219.55; for 1919, the depreciation was 
$109.78, no part of which has been allowed by t^ie respond¬ 
ent as a deduction from gross income. 

L. (a) During the year 1912, the petitioner tobk over the 
front part of its building, space that had been rented pre¬ 
viously to the Sealed Package Ice Company. To make the 
space suitable for office use, material alterations of the 
room were necessary. After the cold storage facilities 
installed for the Northwest Packing Company had been 
torn out, the room was entirely refinished by James L. 
Karrick, the principal stockholder of the petitioner, and 
a safety deposit vault was installed. The cost of erecting 
and installing this vault was: | 

$5,305.00 
1,950.00 
360 00 
1,200.00 
78.00 
360 00 

$9,253.00 

The cost of this safety deposit vault was nbt entered 
upon the books of account of the taxpayer. Not being en¬ 
tered on the books of account, the cost cannot be shown 
from the said books of account. In fact, the installation 
was made, the vaults were in place during the years 1918, 
1919, and 1920, and from them income to the taxpayer was 
produced. The respondent has disallowed this vault as an 
item of invested capital for each of the years 1918, 1919, 
and 1920. The property was paid in to the petitioner cor¬ 
poration, and is a proper paid-in surplus, upon which de¬ 
preciation should be allowed for each of the years 1918, 
1919, and 1920. 


Concrete . 

Reinforcing Steel 
Fabricating Steel 
Steel Vault Racks 
Electric Lights . . 
Iron Grill Work. . 
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17 ( b ) The cost of reconstructing, in 1912, the room 

as set forth in (a) above, and arranging it for office 
purposes was: 


Marble. $7,800 00 

Electrical Work . 95.00 

Plastering ..,. 1,050.00 

Paint . 830.00 

Glass partitions .. 250 00 

Heating . 250.00 

Plumbing . 175.00 

Windows .. 350.00 


Total .. $10,800.00 


As in the case of the safety deposit vault, the cost of 
arranging this office was not taken into the taxpayer’s 
capital accounts. The work was done by James L. Kar- 
rick, the principal stockholder of the petitioner, and as 
such was paid in to the petitioner corporation as a part of 
its capital investment. The respondent has disallowed the 
cost of arranging this office as a paid-in surplus, and, there¬ 
fore, from invested capital. Having been paid in by a 
stockholder, it became a part of the invested capital of the 
petitioner, and therefore, the proper subject of an allow¬ 
ance for depreciation in the years 1918, 1919, and 1920, 
as well. 

M. Under D and E have been detailed the facts upon 
which the taxpayer relies in support of its claim for a bad 
debt deduction of $13,307.62 in the year 1918, or, in any 
event, in the year 1920. The respondent has held that any 
charge to profit and loss with respect to this account of 
the Sealed Package Ice Company should have been made 
in the year 1913, and that, therefore, even if this income 
were included in the petitioner’s pre-war income, the war 
profits credit would not be increased, for the entire amount 
would be deducted in 1913. 

In fact, the petitioner did not determine the amount of 
its loss in this regard until the year 1918, and the court 
proceedings were not closed until the year 1920. The 
amount of $13,307.62, should be reduced by $187.50, the 
rent for December, 1910, to $13,120.12, which was income 
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earned over the period prescribed for the commutation of 
the war profits credit for the year 1918, and wthich is the 
correct figure of the account of the Sealed Package Ice 
Company as it should have been carried on tl^e books of 
account of the petitioner, at least to December 31, 1918. 

N. In setting up depreciation schedules for <^ach of the 
years 1918, 1919, and 1920, the petitioner reduced its real 
estate account by $30,000.00, as being the cost of the ma¬ 
chinery (elevators, etc.) in its building, and on them 
claimed depreciation at the rate of ten per cent per 
annum. 

18 The respondent has approved the finding of his 
representative that the ten per cent rate is correct, 
but that the cost should be reduced to $20,000.00. The find¬ 
ing which the respondent has approved is in this language: 
“The machinery consists of two freights and one passen¬ 
ger elevator, a carpet cleaning machine and a l|ox making 
machine. The cost of this machinery was not Obtainable. 
The A. B. See Elevator Company, who were furnished the 
exact dimensions and other details in connection with the 
elevators, advised that the present cost would be about 
$8,000.00 each (without gates) for the freight elevators 
and about $5,500.00 for the. passenger elevator. Allowing 
$3,000.00 for the carpet cleaning and box making machines, 
it is considered that $20,000.00 represents a fair value for 
the total of all machinery in 1917. ” The elevator company 
estimated the elevator costs at $21,500.00, the agent esti¬ 
mated the costs of the machines at $3,000.00, or a total 
estimated cost of $24,500.00, which has been reduced by 
$4,500.00. 

The cost to the petitioner of the two freight elevators, 
the passenger elevator, the carpet cleaning majchine, the 
box making machine, and other machinery, installed in its 
building, was not less than the sum of $30,000.00, and that 
sum was a part of its capital investment for e^ch of the 
years 1918, 1919, and 1920. 

6. The petitioner prays for relief from the deficiency as¬ 
serted by the respondent on the following and each of the 
following particulars, and asks that it may be ttie finding 
of the Board: j 

i 

A. That assessment of the deficiency proposed for the 
years 1918 and 1919, and each of them, may not be made 
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upon a waiver executed after the tolling of the statute of 
limitations for the making of assessments for those years 
and each of them. 


If the determination, of the Board in this regard be ad¬ 
verse to the petitioner, further relief is prayed on the fol¬ 
lowing and each of the following particulars, and the Board 
is asked to find: 


B. That in computing the net income of the petitioner 
for the year 1918, there shall be allowed as a deduction the 
additional salary of $9,000.00 authorized and paid to the 
president of the petitioner corporation for services ren¬ 
dered. Sec. 234(a) (1) of the Revenue Act of 1918. 

O. That in computing the net income of the petitioner 
for the voar 1918, there shall be allowed as a deduction 
$1,050.00. interest paid on advances made in behalf of the 
petitioner. Sec. 234(a) (2). 

D. That in computing the net income of the petitioner 
for the vear 1918, there shall be allowed as a deduction a 
bad debt loss of $13,307.62 sustained and determined in 


that year. Sec. 234(a) (5). 

E. In the alternative, that the said loss of $13,307.62 be 
allowed as a deduction from income for the vear 1920. 
19 F. That in computing the net income of the pe¬ 
titioner for tlie years 1918, 1919, and 1920, and each 
of them, there shall be allowed as a deduction from income 


for each of those 


vear 


s 


a reasonable allowance for the ex¬ 


haustion. wear and tear of property used in the petitioner’s 
business, including obsolescence, and that allowance shall 
be based upon !a value for the petitioner’s building as at 
March 1, 1913, of $450,000.00, and a normal useful life from 


that date of thirty (30) years. Sec. 234(a) (7). 

G. That in computing the net income of the petitioner 
for the year 1918, there shall be allowed as a deduction a 
charge of $1,702.85 made by James L. Karrick, as ordinary 
and necessary expenses incurred during the year in carry¬ 
ing on the business, and that similar charges of $7,482.18 
and $93.39, shall be allowed as deductions for the vear 1920. 
Sec. 234(a) (1). 

IT. That in computing the net income of the petitioner for 
the year 1918, there shall be allowed as a deduction a loss 
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of $4,948.90, sustained in the scrapping of electric car 
charging equipment. Sec. 234(a) (4). 

I. That in computing the net income of the petitioner for 
the year 1919, there shall be allowed as deductions the 
amounts of $S77.23 the remaining value of gr|ll work re¬ 
placed, $2,800.00 expended for repairing skylights, and 
$3,000.00 expended for repairing the roof at the peti¬ 
tioner’s building. Sec. 234(a) (1). j 

K. That in computing the net income of the petitioner 
for the vear 1919, there shall be allowed as a deduction a 
loss of $4,830.10 sustained on the tearing out of certain 
fixtures and equipment previously installed (Sec. 234(a) 
(4). That proper allowance for the cost of this property, 
$6,586.50, shall be made in determining the petitioner’s in¬ 
vested capital for the year 1918, and that in computing 
net income for the years 1918 and 1919, depreciations of 
$219.55 and $109.78, respectively, shall be allowed. 

L. That in computing the invested capital of the tax¬ 
payer for the years 1918, 1919, and 1920, and each of 
them, there shall be included therein $9,253.00 ps the cost 
of a safety deposit vault and $10,800.00 as the bost of re¬ 
arranging the petitioner’s office, and that in computing the 
net income of the petitioner for the years 1918' 1919, and 
1920, and each of them, allowance shall be ma|le for the 
depreciation of the said installations at the rjite of 3% 
per cent per annum. 

M. That in determining the petitioner’s war profits credit 
for the year 1918, there shall be included in pre-war income 
$13,120.12 as income of the petitioner from the Sealed 

Package Ice Company. 

20 N. That in determining the invested capital of the 
petitioner for the years 1918, 1919, and j 1920, and 
each of them, there shall be included in the capital accounts 
$30,000.00 as the cost of certain elevators and other ma¬ 
chinery in the petitioner’s building, and that f(|r each of 
the said years 1918, 1919, and 1920, in determining net in¬ 
come, deductions shall be allowed for the exhaustion, wear 
and tear of this machinery at the rate of ten (10) per cent 
per annum. 
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Wherefore petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged. 

' BEN JENKINS, 

Counsel for Taxpayer, 
i 700 Southern Bldg,, Washington, D, C, 


21 City of Washington, 

District of Columbia, ss: 

David B. Karrick, being duly sworn, says that he is the 
Vice-President of the above-named petitioner and duly au¬ 
thorized to verify tlie foregoing petition; that he has read 
the foregoing petition, or had the same read to him, and 
is familiar withithe statements contained therein, and that 
the facts stated are true, except as to those facts stated to 
be upon information and belief, and those facts he believes 
to be true. 

DAVID B. KARRICK, 

V.-Pres, 


Sworn to and subscribed before me this 9th day of July, 
A. D. 1926. 

[Seal of Win. R. Delashmutt, Notary Public, Dis¬ 
trict of Columbia.] 

, WM. R. DELASHMUTT, 

Notary Public D. C, 

22 Treasury Department, Washington. 

IT :E:Aj. WDM-5151-60D. 

May 12, 1926. 

Fidelity Storage Company, 1420 You Street N. W., Wash¬ 
ington, D. C. 

Sirs: 

Your deficiency in income tax for the years 1913, 1918, 

1919 and 1920 as finally determined bv the Bureau of In- 

* * 

ternal Revenue is shown in the attached statement. 

In accordancei with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 davs from the 

7 m, m> 

date of mailing of this letter within which to file a petition 
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I 

for tlie redetermination of this deficiency. Any such pe¬ 
tition must be addressed to the United Stated Board of 
Tax Appeals, Earle Building, Washington, D. C|., and must 
be mailed in time to reach the Board within the 60-day 
period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax 
Appeals on the enclosed Form A, and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT:E:Aj-WDM-5151-60D. In the 
event that you acquiesce in a part of the determination, 
the waiver should be executed with respect to the items 
to which vou agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 
Bv-, 

Assistant to the Commissioner. 
Enclosures: Statement, Waiver—Form A. 
vma-7. 

23 IT :E :Aj. WDM— 5151—OOP. 

Statement. 

In ro Fidelity Storage Corporation. 1420 U Street N. W., Washington. D. C. 


i 


Year. 

Deficiency in tax. 

Over¬ 

assessment. 

1913 . 

1918 . 

1919 . 

.... S16.109.0S (Waiver). 

_ 4.980.49 “ 

. $67.4(| 

1920. 

_ 5.646.82 






826,736.39 

$67.46 
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1913. 


Net income originally reported. $23,279.56 

Less bad debt disallowed as deduction in 191S applicable to 
1913 . 6.745.12 


Net income as adjusted. $16,534.44 

Tax at 1#. $165.34 

Total tax. $165.34 

Tax previously assessed. 232.SO 

Overassessment . $67.46 


191S. 


Net income reported on your return. $20,176.73 

Add: 

Salary prior years, (disallowed. $9,000.00 

Interest prior years disallowed. 1.050.00 

Bad debts disallowed. 6.745.12 

Depreciation disallowed. 9.493.24 

Real estate expense. 1.702.S5 

- 27,991.21 


Net income adjusted. $4S,167.94 


Invested Capital. 

Capital stock and surplus before any adjustments are made.. 262.131.S1 
Add: 

Machinery restored... $20,000.00 


Sale of capital stock shown in agent's report as 

adjusted in accordance with your protest. 13.010.96 

Overassessment 1913. 67.46 

- 33,078.42 


Total . $295,210.23 


24 Amount brought forward 


$295,210.23 


Less: 

Real estate appreciation. $11,000.00 

Value of machinery transferred to separate account. 20,000.00 


i $31,000.00 

Less: 

Real estate disallowed in 1911 by Revenue Agent 
restored in 1918... i. 2,550.00 


! $28,450.00 

Accounts receivable.:. S.447.97 

Income tax 1917. prorated. 588.16 

Dividend paid January 16, 1918. prorated. 5.322.49 

- 42.S0S.62 


Invested capital adjusted.. $252,401.61 


Adjustments to Prewar Capital. 
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1911. 

Invested capital shown by Revenue Agent. $172,601.26 

Personal account James L. Karrick. 4,372.23 

Total . $177,063.40 

Deduct: Dividend to James L. Karrick January IS, 1011, r ot 
prorated by agent, $4,014.30x348/365. 3.S27.52 

Invested capital adjusted. $173,235.07 

1912. 

Amount shown by Revenue Agent. $186,056.30 

Personal account James L. Karrick. 3,032.03 

('apital stock issued on contract July 1. 1012. $10,000.00 pro¬ 
rated for 184 days. 5,027.32 

Total . $105,015.65 

25 Amount brought forward. $105,015.65 

Less: Dividend paid to James L. Karrick January 15, 1012. 
not prorated by Agent, $4,014.50 x 352/306 . 3,860.04 

Invested capital adjusted. $101,154.71 

1013. 

Amount shown by agent. $185,714.47 

Drawing account of James L. Karrick. 4.3S7.60 

Capital stock issued July 1. 1012, on construction. 10.000.00 


Invested capital adjusted. $200,102.13 

Invested capital 1011. 173,235.07 

Invested capital 1012.i.. 101,154.71 


Total 



Average . . $1S8,164.27 

Since the Unit at the conference dated December 10, 1024.j conceded that 
the personal accounts of Mr. Karrick are a part of the invested capital of 
the corporation for the taxable years, it appears that such accounts should 
also be included in invested capital for prewar years. 


Average prewar net income shown in Revenue Agent’s report j. 
War Profits Credit: 

Invested capital taxable year shown above.|. 

Average prewar capital. j. 


$20,633.24 

252,401.61 

388,164.27 


Increase . 

26 10% of increase. 

Average prewar net income 
Exemption .. 

Total . 

Net income. 

Less War profits credit. 

Balance taxable at 80%- 

\ 

Total profits tax. 



$64,237.34 

$6,423.73 

20.633.24 

3.000.00 

$30,056.97 


$14,488.78 
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Net income.;. $48,167.94 

Less : 

Profits tax.$14,4SS.7S 

Exemption . 2.000.00 

- 16.4SS.7S 


Balance taxable at 12%. $31,679.16 

Amount of tax at 12%. 

Total tax assessable. 

Original tax. 

Deficiency . 


1919. 


Net income shown on your return 


Add: 

Repairs .i. $8,300.00 

Depreciation ... S.459.42 


Total.. 

27 Amount brought forward. 

Less: 

Discrepancy between books and return 
Net income adjusted. 


Invested Capital. 

Capital stock and surplus before any adjustments are made... 


Plus: 

Fixtures . $1,165.95 

Delivery equipment.. 2,7SS.39 

Machinery . 20.000.00 

Overassessment 1913.,. 67.46 


Total 


Less: 

Real estate. $14,976.19 

Reserve for depreciation. 10.4S4.91 

191S taxes prorated. S1S.290.2S x .4226. 7.729.47 

Dividend paid January 16. 1919, prorated. 1.325.6S 

Dividend paid February 20. 1919. prorated. 1.022.67 

Additional tax, 1917. 39.5S 


Invested capital adjusted 
Excess profits credit. 


Profits Tax, Section 301. 


% of 

capital. Income, i Credit. Balance. Rate. 


20% $44,9S0.SS $24,716.66 


$20,264.22 


20 % 


3,SOI.50 

S1S.290.2S 

2.1S1.20 

$16,109.08 


S2S.345.46 

1(**.759.42 
S45.104.SS 

545.104.55 

124.00 

544.950.55 


2S3.014.94 


24.021.S0 

307,036.74 


35.57S.50 

S271.45S.24 

$24,716.66 

Tax. 

S4.052.S4 


Net income 


S44.980.SS 
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2S Brought forward 
Less: 

Profits tax. 

Exemption . 


Balance taxable at 10% 
Amount of tax at 10%. 

Total tax assessable.... 

Original tax. 


$44,9S0. 


88 


$4,052.84 

2,000.00 


G,052.84 
--- 

$38,928.04 


i* • 


$4,052.84 


3.S02.S0 

$7,945.64 

2,965.15 


Deficiency 


$4,9S0.49 


1920. 


Net income shown on your return 
Add: 

Loss disallowed. 

Bad debts disallowed. 

Depreciation adjusted. 

Real estate expense. 

44 44 44 


f 


$5,500.(1)0 
4,833.oO 
1.224.(j)2 
7,482.18 
93.39 


$20,543.45 


19,133.09 


Net income as adjusted. 

Invested Capital. 


$45,670.54 


Capital stock and surplus before any adjustments are made.. 
Add: 

Fixtures . 

Delivery equipment. 

Machinery . 

Additional real estate for which capital stock was issued July 

1, 1912. 

Overassessment, 1913. 


$291,531.10 


2,S21.95 

6,598.39 

20,000.00 

10,000.00 

67.46 


Total 


$331,018.90 


Less: 

Real Estate. $7,093.3^ 

Income tax. 1919, $7,945.64 x .42145. 3,348.69 

Additional tax 1917. 39.58 

29 Brought forward. $7,093.33 $331,01S.90 

3,348.6^ 

39.58 

Additional tax, 1918. 16,109.08 

Reserve for depreciation adjusted. 17,074.3$ 

Dividend paid January 16, 1920, prorated. 1,385.30 

Dividend paid January 19, 1920. prorated. 508.70 

Dividend paid February 16, 1920. 11,274.7$ 

-f 56,833.78 


Invested capital adjusted 


$274,185.12 


Excess profits credit 


$24,934.81 
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Profits Tax, Section 301. 


7c of 

capital. Income. Credit. Balance. Rate. 

20% <45.07G.54 $24,934.81 $20,741.73 207c 


Net income. $45,670.54 

Less: 

Profits tax. $4,148.35 

Exemption . 2.0<XMK> 

I - 6.14S.35 


Balance taxable at 10%. $39,52S.19 

Amount of tax at 107c.. 

Total tax assessable. 

Original tax. 

Deficiency . 


Tax. 

$4,148.35 


3,952.82 

$8,101.17 

2,454.35 

$5,640.82 


Relative to the item of salary, $9,000.00, deducted from 
income in 1918, the Unit has considered your protest and 
finds it relies upon Article 111, Regulations 45, TBM-86 
and ARR-2658. The Bureau holds that this pay- 
30 men in 1918 represented salaries of the President 
of the company for the years 1906 to 1908, inclusive, 
which it appears that the company was not financially able 
to pay during those years. 

Relative to the item of interest deducted from income, 
the Bureau has ruled that since this item represented in¬ 
terest on advances made by the president for the corpora¬ 
tion in prior years, its payment was only the liquidation 
of a liability and not an operating expense for the year 
1918. The Unit relies in its contention on Article 111, 
Regulations 45. 

The item of bad debts of $6,745.12 for 1918, is held by 
the Bureau to be a proper charge to profit and loss during 
the year 1913. ! This amount represented the balance of 
the account due from the Sealed Package Ice Company 
which became insolvent in 1913 and all of its assets were 
sold. The record shows that the corporation released the 
ice company from any liability for this account at the time 
of bankruptcy proceedings in 1913, and, therefore, had no 
legal right to recover any amount thereof from the presi¬ 
dent of the company who had acquired the assets of the ice 
company by purchase from the trustee in bankruptcy. The 
Unit relies on Article 111, Regulations 45. 
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Relative to the item of depreciation deducted from in¬ 
come, the amount allowed by the Unit, which is considered 
reasonable and adequate as measuring the loss due to 
wear and tear, has been recomputed from tpe Revenue 
Agent’s report as follows: 


Amount. 

$6,964.88 
203.90 
1,316.13 
2,000.00 


Asset. 

Cost. 

Rate 

Building . 

$278,595.32 

2V 2 ' 

Fixtures . 

2,038.95 

10 

Delivery equipment. 

3,948.39 

331/3 

Machinery. 

20,000.00 

10 


Total depreciation for 1918 as adjusted $10,484.91 
Aggregate amount charged off by you. 19,978.15 

Amount considered excessive. $9,493.24 

The value of the assets shown above is the cost as shown 
by the books and the depreciaion set out as held to repre¬ 
sent a fair and reasonable allowance for loss due to 
31 wear and tear. Since no competent evidence has 
been submitted to show a March 1, 1913 value in ex¬ 
cess of cost as shown above, the appraisal vajues will be 
rejected for depreciation purposes. The Unit has consid¬ 
ered your protest and finds it relies on Articles 161, 162 
and 164 of Regulations 45 and Treasury Decision 3367. 

The depreciation shown above applied to the year 1918; 
however, depreciation for the years 1919 and 1920 has been 
computed on a basis identical with that for the year 1918. 

Relative to the item of real estate expense deducted from 
income for the vears 1918 and 1920, the Unit had considered 
your protest and as a result has decided that this amount 
cannot be considered an ordinary and necessary expense 
of doing business, but evidently represents an expense of 
the real estate business conducted by the President of the 
corporation personally. The Unit relies on Section 214(a) 
(1) of the Revenue Act of 1918 and the Articles of Regu¬ 
lations 45 relating thereto. 

Relative to the item of paid-in surplus, $20,053.00, 
claimed as representing the cost of an office aid a safety 
deposit vault, not entered on the books, the Bureau holds 
that since you are unable to show from the books of ac- 










THE FIDELITY STORAGE CORPORATION VS. 


count the exact cost of these items (the figure presented 
being an estimate) they cannot be admitted as a part of 
invested capital. The Unit relies in its decision on Ar¬ 
ticle- 831 and 837, Regulations 45. 

Relative to the claim that your war profits credit should 
be increased by certain accrued rents for 1911 and 1912 
from the Sealed Package Ice Company and for 1913 by 
one-third of $9,745.12, representing the balance in the ac¬ 
count of the said ice company on your books, you are ad¬ 
vised that these items were considered worthless as of 
1913 inasmuch as the Sealed Package Ice Company was 
insolvent and you released it from any further liability 
during the vear 1913. The inclusion of these items would 
not affect your war profits credit inasmuch as it would be 
necessary to deduct the entire amount in 1913. 

Relative to the item of Electric Car Charging Equipment 
claimed as a deduction from income, the Bureau holds that 
since the books, of account and records do not support your 
contention as to the loss claimed it cannot be deducted as 
an ordinary and necessary expense. The Unit relies on 
Section 214(a) of the Revenue Act of 1918 and the Ar¬ 
ticles of Regulations 45 relating thereto. 

32 Relative to the item of $2,500.00 representing an 
alleged loss on an iron grating replaced during 1919, 
the Unit has considered your protest and finds it relies 
upon Article 5$1, Regulations 45, in excluding this amount 
as a deduction from income. 

Relative to the item of $2,800.00, representing the cost 
of a skylight deducted from income during 1919, the Unit 
has considered your protest and finds it relies upon Ar¬ 
ticles 581 and 582 of Regulations 45 in support of its de¬ 
cision in excluding the item as an allowable deduction. 

Relative to the item of $3,000.00 representing the cost 
of a new roof deducted from income, the Unit has con¬ 
sidered your protest and finds it relies upon Articles 581 
and 582, Regulations 45 in support of its action in ex¬ 
cluding the item as an allowable deduction. 

Your contention relative to the item of $20,367.17, cost 
of moving van equipment, capitalized as of December 31, 
1920, has been allowed. 

Your contention that the personal account of Mr. Kar- 
rick should be included in invested capital for the taxable 
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years is conceded and proper adjustments havelbeen made. 
Since this point has been conceded it is evident that simi¬ 
lar adjustments for the pre-war years should also be made. 
As shown above dividends credited to Mr. Karrick’s ac¬ 
count have been prorated for the pre-war years in accord¬ 
ance with your protest. As the personal accounts of Mr. 
Karrick have been restored to invested capital for the tax¬ 
able years, it is apparent that the agents were correct in 
prorating the dividends credited to him during those years. 

The right of appeal as indicated on Page 1 of this letter 
refers only to any deficiency in tax indicated herein inas¬ 
much as there is no provision in the Revenue Act of 1926 
granting the right of appeal against the determination of 
any overassessment found due upon an audit of your 
return. 

The overassessment shown herein will be made the sub¬ 
ject of a Certificate of Overassessment which will reach you 
in due course through the office of the Collector of Internal 
Revenue for your district, and will be applied by that offi¬ 
cial in accordance with Section 284 of the Revenue Act 
of 1926. 

Inasmuch as the audit of your returns discloses a tax 
liability in excess of the amount assessed, your claim for 
the refund of $3,464.61 will be rejected in full. 

Now, January 9, 1931, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

33 Filed Aug. 3, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 18390. 

Fidelity Storage Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

Now comes the Commissioner of Internal Revehue, bv his 
attorney, A. W. Gregg, General Counsel, Bureau of Inter- 
3—5340a 
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nal Revenue, and for answer to the petition filed herein 
admits and denies as follows: 

1 . Admits the alle/ations contained in paragraph 1 of 
the petition. 

2 . Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. The Commissioner denies each and every allegation 
of error contained in paragraph 4 of the petition. 

5. The Commissioner admits that the petitioner filed a 
waiver for the I assessment of the tax for the vear 1918, 
extending the period one year, which waiver was duly ap¬ 
proved by the Commissioner. Prior to tlie expiration of 
said waiver a new waiver was filed by the taxpayer cover¬ 
ing the years 1918, and 1919 and extending the period of 

assessment for such year from January 29, 1925, 
34 and in December of 1925 another waiver was filed 
by the taxpayer extending the time of assessment 
of taxes for the years 1918, 1919, 1920 and 1921 to Decem¬ 
ber 31, 1920, all of which waivers the Commissioner duly 
approved. It is, therefore, denied that the statute has 

tolled on anv of the vears in issue. 

• • 

P^or lack of full and complete information upon which to 
form an opinion!as to the truth or falsity of the remainder 
of the allegations of fact contained in paragraph 5 of the 
petition, each and every material allegation therein con¬ 
tained is denied. 

(>. The Commissioner denies that the taxpayer is entitled 
to any of the relief prayed for in paragraph G of the pe¬ 
tition. Denies each and every allegation made in said pe¬ 
tition not specially admitted herein or qualified. 

Wherefore the Commissioner prays that the petition be 
denied and the determination of the tax as shown bv the 
sixty-dav letter in all respects be approved. 

A. W. GREGG, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

CHAS. H. CURL, 

Special Attorney, 

Bureau of Internal Revenue. 
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Now, January 9, 1931, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk TJ. S. Board of Tax \Appeals. 

35 U. S. Board of Tax Appeals. Filed at Hearing Apr. 

9, 1929. Div. —, Docket 18390. 

United States Board of Tax Appeals. 

Docket #18390. | 

The Fidelity Storage Corporation, Petit oner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Amendment of Petition. 

Comes now the petitioner in the above-entitled cause, by 
its Attorney Ben Jenkins, and in pursuancej of leave 
granted in the course of the hearing on Monday, April 
8 th, moves that its said petition be amended iif these re¬ 
spects : 

Paragraph F, Line 3, to insert after the world “depre¬ 
ciation” a comma, and these words “including obsoles¬ 
cence,”. 

Paragraph 5 (/), page 7, after the conclusion of the para¬ 
graph from page 6, insert the following: “The neighbor¬ 
hood in which petitioner’s building is located was, at the 
time of the construction and at March 1, 1913, a ‘white’ 
neighborhood. Gradually, over ensuing years, aiid particu¬ 
larly beginning with the time of the v T ar, the colored belt 
spread from the territory East of 14th Street, "Vfest along 
U Street, both North and South, so that from thejyear 1918 
it was clearly evident to the officers of the corporation that 
the entire neighborhood would come to be colored. This 
encroachment of the colored population has operated to 
materially decrease the normal useful life of th£ building 
for the purpose for which it was constructed. 

BEN JENKINS, 

Attorney for Petitioner , 

701 Southern Bldg., Washington, D. C, 
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Subscribed and sworn to before me this 9th dav of April, 
A. D. 1929. 

[Seal of Beatrice S. Mereier, Notary Public, Dis¬ 
trict of Columbia.] 

BEATRICE S. MERCIER, 

Notary Public. 


General denial read into record. 

Now, January 9, 1931, the foregoing* amendment to pe¬ 
tition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

36 Filed Feb. 14, 1927, U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 24221. 

Fidelity Storage Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 
sioner of Internal Revenue in his notice of deficiency 
(IT :CA:2114-S-60D), dated January 25, 1927, and, as a 
basis of its proceedings, alleges as follows: 

1 . The petitioner is a Virginia corporation, with its prin¬ 
cipal office at 1420 You Street, N. W., Washington, D. C. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
January 25, 1927. 

3. The taxes in controversy are income and profits taxes 
for the calendar years 1921, 1922, and 1923, and for Seven 
Thousand Three Hundred Forty Dollars and Sixty-eight 
Cents ($7,340.68). 
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4. The determination of tax set forth in said notice of 
deficiency is based upon the following- errors: 

(a) The failure of the respondent to allow ns a deduc¬ 
tion from the gross income of the calendar years 1921,1922, 
and 1923, and each of them, depreciation upon the fair mar¬ 
ket value as at March 1, 1913, of the petitioner’s building, 
and of the equipment therein, at rates sufficient to return 
to the petitioner those values over the remaining useful 
life of those assets as of that date. 


(b) The failure of the respondent to include in the in¬ 
vested capital of the petitioner for the calendar year 1921, 
$9,253.00 expended in the year 1912 in the construction of 
a safety deposit vault in the petitioner’s building, and 
$10,800.00 expended in the same year in arranging office 
space, and 

(c) The failure of the respondent to allow as a deduc¬ 
tion from gross income for the calendar vears 1921, 1922, 

and 1923, depreciation sustained upon the s^aid assets. 
37 (d) The failure of the respondent to correctly 

determine the value of the elevators and machinery 
installed in the petitioner’s building, and, therefore, his 
failure to determine correctly the petitioner’^ invested 
capital for the year 1921, and 

(e) The failure of the respondent to allow as a deduction 
from gross income for the calendar years 1921, 1922, and 
1923, the full amount of depreciation sustained upon the 
said assets. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

Depreciation on Building. 

(a) The building in which tlie business of the petitioner 
is conducted was constructed in the years 1905 arid 1906 by 
James L. Karrick, who organized the petitioner corporation 
and turned over to it the plant he had constructed. Mr. 
Karrick was at that time engaged in general construction 
work, and, therefore, the cost of the building to hinji included 
no item of contractor’s profit. Also, the records of con¬ 
struction costs that were maintained were insufficient and 
numerous cost items were not recorded. In the matter of 
invested capital, it is not now possible from the records of 
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Mr. Karrick or of the petitioner to establish the exact cost 
of the building and equipment. 

The original plans of construction were for a building 
ninety (90) feet in height. Before construction was com¬ 
menced, the building regulations were amended, and by that 
amendment the height was limited to eighty ( 80 ) feet. 
Since plans had been drawn up for a nine-story building, no 
change was made in the plans other than to change the 
ceiling heights> There followed the universal use of the 
automobile, but with the lowered ceilings, only the first and 
top floors of this building may be used for automobile stor¬ 
age. The shipping department was located at one end ot 
the building, the office at the other, two hundred feet away. 
The lay-out ofj rooms was based upon a horse-drawn van 
load. The automobile has brought its increase in van capac¬ 
ity and with that increase the rooms became inadequate in 
size for efficienr-y meeting the requirements of the peti¬ 
tioner's business. 

The respondent has reconsidered the original determina¬ 
tion that a composite rate of two per cent was sufficient to 
return to the petitioner through depreciation charges the 
cost of the building over its normal useful life and has in¬ 
creased that rate to two and one-half (2Mi) per cent for each 
of the years 1918, 1919, and 19*20. lie has allowed a rate of 
ten (10) per cent on fixtures and on machinery. 

The reasonable fair, cash market value of the petitioner’s 
building as at March 1, 1913, was not less than $450,000.00, 
and its normal useful life from that date did not exceed 
thirty (30) years. 


38 Safety Deposit Vault and Office and Depreciation 

Thereon. 


(b) (c) During the year 1912, the petitioner took over the 
front part of its building, space that had been rented previ¬ 
ously to the Sealed Package Ice Company. To make the 
space suitable for office use, material alterations of the room 
were necessary. After the cold storage facilities installed 
for the Northwest Packing Company had been torn out, the 
room was entirely refinished by James L. Karrick, the prin¬ 
cipal stockholder of the petitioner, and a safety deposit 
vault was installed. The cost of erecting and installing this 
vault was: 



DAVID BURNET, COMMR. OF INTERNAL REVENUE. 


39 


Concrete . | $5,303.00 

Reinforcing Steel .| 1,950.00 

Fabricating Steel.j 360.00 

Steel Vault Racks.| 1,200.00 

Electric Lights .! 78.00 


Iron Grill Work 


Total 


360.00 


$9,253.00 


The cost of this safety deposit vault was not entered upon 
the books of account of the taxpayer. Xot being entered on 
the books of account, the cost cannot bo shown from the said 
books of account. In fact, the installation was made, the 
vaults were in place during the years 1921, 1922, and 1923, 


need. The 
lof invested 


and from them income to the tapxayer was proc 
respondent has disallowed this vault as an item 
capital for the year 1921. The property was paid in to the 
petitioner corporation, and is a proper paid-in surplus to be 
included in invested capital for the year 1921. 

The cost of reconstructing, in 1912, the room ^s set forth 
above, and arranging it for office purposes was: 


Marble . 

Electrical Work 

Plastering. 

Paint . 

Glass partitions 

Heating. 

Plumbing . 

Windows. 


Total 


As in the case of the safety deposit vault, the 
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$7,800.00 

95.00 

1,050.00 

830.00 

250.00 

250.00 

175.00 

350.00 


$10,800.00 
cost of ar¬ 


ranging this office was not taken into the taxpayer’s 
capital accounts. The work was done b\f James L. 

Karrick, the principal stockholder of the j petitioner, 
and as such was paid in to the petitioner corporation as a 
part of its capital investment. The respondent has dis 
allowed the cost of arranging this office as a paid- in surplus, 
and, therefore, has not included the value in invested capital 
for 1921. 
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The safety deposit vault and the re-arranged office space 
became a part of the petitioner’s building and their normal 
useful life cannot exceed that of the main building, or thirty 
(30) years from March 1,1913. 

The respondent has allowed no deduction from gross in¬ 
come of the calendar years 1921, 1922, and 1923, for the 
depreciation of the said assets. 

Cost of [Elevators and Depreciation Thereon. 

(d) (e) In setting up depreciation schedules for each of 
the years 1921, 1922, and 1923, the petitioner reduced its 
real estate account by $30,000.00, as being the cost of the 
machinery (elevators, etc.) in its building, and on them 
claimed depreciation at the rate of ten (10) per cent per 
annum. 

The respondent has approved the finding of his repre¬ 
sentative that the ten (10) per cent rate is correct, but that 
the cost should be reduced to $20,000.00. The finding which 
the respondent has approved is in this language: “The 
machinery consists of two freights and one passenger ele¬ 
vator, a carpet cleaning machine and a box making machine. 

The cost of this machinerv was not obtainable. The A. B. 

% 

See Elevator Company, who were furnished the exact 
dimensions and other details in connection with the ele¬ 
vators, advised that the present cost would be about 
$8,000.00 each (without gates) for the freight elevators, and 
about $5,500.00 for the passenger elevator. Allowing 
$3,000.00 for the carpet cleaning and box making machines, 
it is considered that $20,000.00 represents a fair value for 
the total of all machinery in 1917”. The elevator company 
estimated the elevator costs at $21,500, the agent estimated 
the costs of the machines at $3,000.00, or a total estimated 
cost of $24,500.00, which has been reduced by $4,500.00. 

The cost to the petitioner of the two freight elevators, the 
passenger elevator, the carpet cleaning machine, the box 
making machine* and other machinery, installed in its build¬ 
ing, was not less than the sum of $30,000.00, and that sum 
was a part of its capital investment for the year 1921. 

The normal useful life of these elevators and the ma¬ 
chinery in the petitioner’s business is not greater than ten 
(10) years, and the cost was not less than $30,000.00. 
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The respondent lias allowed depreciation for the years 
1921, 1922, and 1923, at 10 per cent per annum, but upon 
a cost of $20,000.00 only. 

40 6. Wherefore the petitioner prays that this Board 

may hear the proceeding- and determine: 

(a) That in computing the net income of the petitioner 
for the calendar years 1921, 1922, and 1923, and each of 
them, there shall be allowed as a deduction from gross in¬ 
come a reasonable allowance for the exhaustion, wear and 
tear, including obsolescence, of the petitioner’s building, 
and that such allowance shall be based upon a value for the 
petitioner’s building as at March 1,1913, of $450,000.00, and 
a normal useful life of thirty (30) years from that date. 

(b) That there shall be included in petitioner’s invested 
capital for the calendar year 1921, as a paidjin surplus, 
$20,053.00 as the cost of the safety deposit vault and of re¬ 
arranging office space. 

(c) That in computing the net income of th4 petitioner 

for the calendar years 1921, 1922, and 1923, £jnd each of 
them, there shall be allowed a deduction from gtoss income 
for depreciation, including obsolescence of the |said assets 
based upon a cost of $20,053.00, and upon a normal useful 
life of thirty (30) years. j 

(d) That in determining the invested capital |of the peti¬ 
tioner for the calendar year 1921, there shall be included in 
the capital accounts $30,000.00 as the cost of certain ele¬ 
vators and machinery installed in the petitioner’s building, 
and 

(e) That for each of the calendar years 1921, 1922, and 
1923, in determining net income there shall be Sallowed as 
deductions for the exhaustion, wear and tear of said ele¬ 
vators and machinery, depreciation upon cost of $30,000.00 
at the rate of ten (10) per cent per annum. 

(f) That the deficiencies proposed shall be recomputed in 
accordance with the pravers here made. 

BEN JENKINS,! 

BEN JENKINS, 

Counsel for Petitioner , 

700 Southern Building, Washington , D. C. 


42 


THE FIDELITY STORAGE CORPORATION VS. 


41 City of Washington, 

District of Columbia, ss: 

James L. Karrick, being duly sworn, says that he is the 
president of the Fidelity Storage Corporation, the peti¬ 
tioner named in the foregoing petition and as such is duly 
authorized to verify the foregoing petition and is familiar 
with the statements therein contained, and that the facts 
therein stated are true. 

JAMES L. KARRICK. 


Sworn to and subscribed before me this 11th dav of Feb- 
ruary, A. D., 1927. 

[Seal of James L. Karrick, Jr., Notary Public, 

District of Columbia.] 

JAMES L. KARRICK, Jr., 

Notary Public, D. C. 


42 Exhibit A. 

Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 


IT :CA :2114-S-60D. 


Fidelity Storage Corporation, 
1420 U Street N. W., 
Washington, D. C. 

Sirs: 


Jan. 25, 1927. 


The determination of your income tax liability for the 
years 1921, 1922 and 1923, pursuant to an examination of 
your books of account and records, as set forth in office 
letter dated July 30, 1926, and in consideration of your 
protest dated August 26,1926, and conference held January 
7, 1927, disclosed an aggregate deficiency in tax amounting 
to $7,340.68, as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
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must be addressed to (lie United States Boan| of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 6(f)-day period, 
not counting Sundav as the sixtieth dav. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. Nio claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver c|f your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the enclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of lT:CA:2114-8-60D. In the event that you ac¬ 
quiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respect fullv, 

D. H. BI^AIR, 

Commissioner, 
By C. R. NASH, 
Assistant to the Commissioner. 


Enclosures: Statement, Form A, Form 882. 
43 IT :CA :2114-8-60D. 

Statement . 

In re Fidelity Storage Corporation, 1420 U S 

Washington, D. C. 


Year. 

1921 

1922 

1923 


rcet N. W., 


I )eliciciH*y 
in lax. 

$4,945.08 

651.20 

1,744.40 


Total 


$7,340.68 
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1921. 

Net income shown bv books. $3,100.19 

Add: 

Dividends . 21,000.00 

Income Tax . 2,454.35 

Excessive depreciation . 4,138.18 

Real estate department expense . 4,503.76 

Reserve fund . 5,675.00 


Adjusted income . $40,871.48 


Invested Capital. 

Capital Stock . $175,000.00 

Surplus adjusted . 85,553.17 


Total . $260,553.17 

Less: 

Dividend, January 15, prorated. . . $5,890.06 
Dividend, February 15, prorated. . 7,671.23 

1920 tax prorated. 3,694.01 

- 17,255.30 

Invested capital adjusted . $243,297.87 

Excess profits credit . 22,463.83 

Excess profits tax, Section 301 . 3,681.53 

44 Fidelity Storage Corporation. 

Statement. 

Income Tax. 

Net Income. $40,871.48 

Less Profits tax. 3,681.53 


Taxable at 10%. $37,189.95 


Amount of tax at 10%. 3,719.00 


Total tax assessable. 7,400.53 

Previouslv assessed . 2,455.45 


Deficiency . $4,945.08 
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Explanation of Adjustments. 

Dividends paid are not allowable deduction, Article 561, 
Regulations 62. 

Income tax paid disallowed in accordance with Article 
131, Regulations 62. 

Depreciation has been allowed as shown in the Revenue 
Agent’s report, a copy of which you have been iurnished, it 
being the opinion of the Unit that a rate of 2% on the build¬ 
ing is sufficient to return the cost of the property. 

Real estate expense disallowed as it is a personal operat¬ 
ing expense. 

The amount credited to a reserve fund, representing an 
estimated loss is disallowed as a deduction as nb portion of 
the loss could be determined during the taxable year. 

Invested capital has been adjusted for dividends paid in 
accordance with Article 858. 

Income tax paid has been prorated in accordance with 
Article 845, Regulations 62. 

1922. ! 


Net income as shown by books. 

Add: 

Dividends . 

Income tax... 

Excessive depreciation .. 

Reserve fund. 

Total . 

45 Forwarded . 

Less Legal expenses allowable. .. 

Adjusted income . 

Computation of Tax. 
Net income.. 

Amount of tax at 12%%. 

Previously assessed . 


$12,509.93 

21,000.00 

2,455.45 

1,569.20 

5,675.00 

$43,209.58 

$43,209.58 

1,690.59 

i_ 

j $41,518.99 


$41,518.99 

5,189.87 

4,538.67 


Deficiency 


$651.20 
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Explanation of Adjustments. 
See explanations for 1921. 

1923. 

Net loss as shown bv books. 

Less: 

Dividends .. $21,000.00 

Income tax .... 4,538.67 

Excessive depreciation . 13,957.63 

Donations . . . .!. 100.00 


$10,325.65 


39,596.30 


Net income adjusted. $29,270.65 


Computation of Tax. 


Net income . $29,270.65 

Amount of tax at 12*/•>%. 3,658.83 

Previously assessed . 1,914.43 

Deficiency . $1,744.40 


Explanation of Adjustments. 

See explanations for 1921. 

Payment of the tax should not be made until a bill is 
received from the Collector of Internal Revenue for vour 
district, and remittance should then be made to him. 

Now, January 9, 1931, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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I 

4G Filed Apr. 15, 1927, United States Board of Tax 

Appeals. 

i 

United States Board of Tax Appeal^. 

! 

Docket No. 24221. j 

■ i 

i 

Fidelity Storage Corporation, Petitioner, 

■ 

v. 

Commissioner of Internal Revenue, Respondent. 


Answer. 


•raph 1 of 


Now comes the Commissioner of Internal Revenue, by 
his attorney, A. W. Gregg, General Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition herein filed, 
admits and denies as follows: 

1. Admits the allegations contained in parai 
the petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. Denies each and every allegation of error afe set forth 
in the taxpayer’s petition. 

5. Denies each and every material allegation 
set forth in the petition. 

f>. The Commissioner denies that the taxpayer 
to any of the relief prayed for in said petition. 

Wherefore it is prayed that the tax as sho^n by the 
sixty-day letter be in all respects approved and fhe appeal 
be denied. 

A. W. GREGG, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel : 

CHAS. H. CURL, 

Special Attorney, 

Bureau of Internal Revenue . 


of fact as 
is entitled 
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Now, January 9, 1931, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

! Clerk U. S. Board of Tax Appeals. 

47 U. S. Board of Tax Appeals. Filed at Hearing Apr. 

10, 1929. Div. —, Docket —. 

United States Board of Tax Appeals. 

Docket #24221. 

The Fidelity Storage Corporation, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Amendment of Petition. 

Comes now the petitioner in the above-entitled cause, by 
its Attorney, Ben Jenkins, and in pursuance of leave 
granted in the course of the hearing on Monday, April 
8th, moves that its said petition be amended in these re¬ 
spects : 

Paragraph 4(a), Line 3, to insert after the word “de¬ 
preciation” a comma and these words: “including obso¬ 
lescence, ’ \ 

5(a). Depreciation of Building. —Following the second 
paragraph under that head, insert: 

“The neighborhood in which petitioner’s building is lo¬ 
cated was, at the time of the construction and at March 1, 
1913, a ‘white’ neighborhood. Gradually, over ensuing 
years, and particularly beginning with the time of the 
War, the colored belt spread from the territory East of 
14th Street, West along U Street, both North and South, 
so that from the year 1918 it was clearly evident to the 
officers of the corporation that the entire neighborhood 
would come to be colored. This encroachment of the col¬ 
ored population has operated to materially decrease the 
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normal useful life of the building for the purpose for which 
it was constructed.” 

BEN JENKINS, 

Attorney for Petitioner, 

701 Southern Bldg., Washington, D. C. 

Subscribed and sworn to before me this 9th day of April, 
A. D. 1929. 

[Seal of Beatrice S. Mercier, Notary Public, Dis¬ 
trict of Columbia.] 

BEATRICE S. MERCIER, 

Notary Public. 

General denial read into record. 

Now, January 9, 1931, the foregoing amendnient to pe¬ 
tition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

48 U. S. Board of Tax Appeals. Filed at Hearing Apr. 
10, 1929. Div. —, Docket 24221. 

United States Board of Tax Appeals. 

Docket No. 24221. 

The Fidelity Storage Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Amendment of Petition. 

Comes now the petitioner in the above-entitled cause, by 
its Attorney, Ben Jenkins, and in pursuance of leave 
granted in the course of the hearing on Monday, April 
8th, moves that its said petition be amended in these re¬ 
spects : 

Paragraph 4, to insert following the words: u The de¬ 
termination of tax set forth in said notice of deficiency is 
based upon the following errors”: 4 ‘The respondent pro¬ 
poses, by its letter of January 25, 1927, to assess a defi- 

4—5340a 
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ciency of $4,945.08 for the calendar year 1921, though the 
period of limitation upon assessment and collection of tax 
for the year 1921, had expired in June, 1926.’ ’ 

Paragraph 5, after the words: “The facts upon which 
the petitioner relies as a basis of this proceeding are as 
follows’’ insert : “Petitioner’s return of income and {profits 
tax liability for the calendar vear 1920 was tiled with the 
Collector of Internal Revenue at a date prior to June 15, 

1920. On December 10, 1925, there was executed on a form 
provided by the Commissioner, a document in the name of 
the Fidelity Storage Company, waiving the time prescribed 
by law for making any assessment of the amount of in¬ 
come, excess profits, or war profits taxes, due under any 
return made by or on behalf of said taxpayer for the years 
1918, 1919, 1920, and 1921, effective until December 31, 
1926, and signed by the Fidelity Storage Company, and 
with the seal of the Fidelity Storage Corporation, which 
said waiver was subsequently extended for an additional 
period of one year. No waiver has been filed by the Fidel¬ 
ity Storage Corporation and over its proper signature, for 

the vear 1921. 

49 Paragraph 6, preceding Paragraph (a) insert: 

“That assessment of the deficiency proposed for the year 

1921, may not be made upon a waiver executed by the 
Fidelity Storage Company.” 

BEN JENKINS, 

i Attorney for Petitioner , 

701 Southern Bldg., Washington, D. C. 

Subscribed and sworn to before me this 9th dav of April, 
A. D. 1929. 

[Seal of Beatrice S. Mercier, Notary Public, 

District of Columbia.] 

! BEATRICE S. MERCIER, 

Notary Public. 

General denial read into record. 

Now, January 9, 1931, the foregoing amendment to peti¬ 
tion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

* B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 
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50 Filed Sep. 26, 1928, U. S. Board of Tax Appeals. 
United States Board of Tax Appeals 
Docket No. 40787. 

Fidelity Storage Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

I 

Petition. 


iency (IT: 
as a basis 


The above named petitioner hereby petition^ for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficii 
AR.-A-6-FRS-60D), dated August 9, 1928, and, 
of its proceeding, alleges as follows: 

1. Petitioner is a Virginia corporation, with itfe principal 
office at 1420 U Street, N. W., Washington, D. C. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A), was mailed to the petitioner on 
August 9th, 1928. 

* 3. The taxes in controversy are income taxis for the 
calendar year 1924 in the sum of $1,930.85, arn 
calendar year 1925 in the sum of $2,216.06, a total 
of $4,146.91. 

4. The determination of tax set forth in said 
deficiency, is based upon the following errors: 

(a) The failure of the respondent to allow as a 
from the gross income for the calendar years 1924J and 1925, 
and each of them, depreciation upon the fair value as at 


d for the 
deficiency 

notice of 

deduction 


the equip- 
jpetitioner 


March 1, 1913, of the petitioner’s building and of 
ment therein, at rates sufficient to return to the 
those values over the remaining useful life of thje said as¬ 
sets as of that date. 

( b ) The failure of the respondent to correctly determine 
the value of the elevators and machinery installed in peti¬ 
tioner’s building, and his failure to allow the fu^l amount 
of depreciation sustained upon said assets. 

5. The facts upon which the petitioner relies as| the basis 
of this proceeding are as follows: 
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Depreciation on Building. 

(a) The building in which the business of the petitioner 
is conducted was constructed in the Years 1903 and 1906 bv 

* w 

James L. Karrick, who organized the petitioner corpora¬ 
tion and turned over to it the plant he had con- 
51 structed.j Mr. Karrick was at that time engaged in 
general construction work, and, therefore, the cost 
of the building to him included no item of contractor’s 
profit. Also, the records of construction costs that were 
maintained were insufficient, and numerous cost items were 
not recorded. In the matter of invested capital, it is not 
now possible from the records of Mr. Karrick or of the 
petitioner to establish the exact cost of the building and 
equipment. 

The original plans of construction were for a building 
ninety (90) feet in height. Before construction was com¬ 
menced, the building regulations were amended, and by that 
amendment the height was limited to eighty (SO) feet. 
Since plans had been drawn up for a nine-story building, 
no change was made in the plans other than to change the 
ceiling heights, j There followed the universal use of the 
automobile, but with the lowered ceilings, only the first and 
top floors of this building may be used for automobile stor¬ 
age. The shipping department was located at one end of 
the building, the office at the other, two hundred feet away. 
The lay-out of rooms was based upon a horse-drawn van 
load. The automobile has brought its increase in van 
capacity and with that increase the rooms became inade¬ 
quate in size for efficienc-y meeting the requirements of the 
petitioner’s business. 

The respondent has reconsidered the original determina¬ 
tion that a composite rate of two per cent was sufficient to 
return to the petitioner through depreciation charges the 
cost of the building over its normal useful life and has in¬ 
creased that rate to two and one-half (2M>) per cent for each 
of the years 1918,1919, and 1920. He has allowed a rate of 
ten (10) per cent on fixtures and on machinery. 

The reasonable fair, cash, market value of the petitioner’s 
building as at March 1, 1913, was not less than $450,000.00, 
and its normal useful life from that date did not exceed 
thirty (30) years. 
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$ 20 , 000 . 00 . 

elevators, 


this Board 


petitioner 


Depreciation on Elevators and Machinery. 

(b) In setting up depreciation schedules for ^ach of the 
years 1924 and 1925, petitioner reduced its rea} estate ac¬ 
count by $30,000, as being the cost of the machinery (ele¬ 
vators, etc.) in its building, and claimed depreciation on 
machinery at the rate of 10% per annum. 

The respondent has approved a finding that flip 10% rate 
is correct, but that the cost should be reduced to 
The cost to the petitioner of its two freight 
passenger elevator, carpet cleaning machine, tyox-making 
machine, and other machinery installed in its building, was 
not less than the sum of $30,000.00. The norjnal useful 
life of the said elevators and machinery is not iiii excess of 
10 vears. 

52 6. Wherefore the petitioner prays that 

may hear the proceeding and determine: 

(a) That in computing the net income of the 
for the calendar years 1924 and 1925, and eadi of them, 
there shall be allowed as a deduction from gross income a 
reasonable allowance for exhaustion, wear ancjl tear, in¬ 
cluding obsolescence of the petitioner’s building, and that 
such allowance shall be based on a value for that building 
as at March 1, 1913, of $450,000.00, and a noninal useful 
life of thirty (30) years from that date. ! 

{b) That in computing the net income of the petitioner 
for the calendar years 1924 and 1925, and cacl]i of them, 
there shall be allowed a deduction from gross income for 
the exhaustion, wear and tear, including obsolescence of 
elevators and machinery, based upon a value fqr said as¬ 
sets of $30,000.00, and a normal useful life of ten (10) years. 

(c) That the deficiencies proposed shall be recomputed 
in accordance with the pravers herein made. 

BEN JENKINS, 

Counsel for Petitioner, 

701 Southern Bldg., Washington, D. C. 


53 City of Washington, 

District of Columbia, ss: 


he is the 
the peti- 


James L. Karrick, being duly sworn, says that} 

President of the Fidelity Storage Corporation, 
tioner named in the foregoing petition and as sujdi is duly 
authorized to verify the foregoing petition and ik familiar 
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with the statements therein contained, and that the facts 
therein stated are true. 

[Seal The Fidelity Storage Corporation, Virginia.] 

JAMES L. KARRICK. 


Sworn to and subscribed before me this 24 day of Sep¬ 
tember, A. D. 1928. 

[Seal of James L. Karrick, Jr., Notary Public, 

District of Columbia.] 

JAMES L. KARRICK, Jr., 

1 Notary Public , D . C. 

(My commission expires Oct. 30th, 1929.) 

54 Exhibit A. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 


Fidelity Storage Corporation, 
1420 U Street N. W., 
Washington, D. C. 


Sirs : 


Aug. 9, 1928. 


In accordance with Section 274 of the Revenue Act of 

1920 vou are advised that the determination of vour tax 

liabilitv for the Years 1924 and 1925 discloses a deficiencv 
• %> •> 

of $4,146.91 as shown in the attached statement. 

The section of the law above mentioned allows vou to 
petition the United States Board of Tax Appeals within 
sixtv davs from the date of the mailing of this letter for a 
redetermination of vour tax liabilitv. However, if vou ac- 
quiesce in this determination, you are requested to execute 
the enclosed Form 866 and forward both original and dupli¬ 
cate to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C., for the attention of IT:C:P-7. 

Respectfully, 


D. H. BLAIR, 

Commissioner , 
By C. B. ALLEN, 
Deputy Commissioner . 


Enclosures: Statement, Form 866, Form 882. 
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IT: AR: A-6. FRS-60D. 


Statement. 


In rc Fidelity Storage Corporation, 1420 U St 

Washington, D. C. 


oo 


Yea r. 

1924 

1925. 


eet N. W., 


Deficiency in tax. 

$1,930.85 
2,216 06 


Total 


$4,146.91 


Reference is made to the report of the Internal Revenue 
Agent in Charge, Baltimore, Maryland, and tci your pro¬ 
test submitted under date of November 26, 1927. 

Since the matter of rate and basis of depreciation al¬ 
lowed bv the agent is now before the United States Board 
of Tax Appeals for a prior year, a final lette|r is issued 
under the provisions of Section 274 of the Revqnue Act of 
1926. i 

1924. 


Income Adjustment. 


Net income as shown on return 
Add: 1. Excessive depreciation 

Adjusted net income. . . . 


$8,683.18 

15,446.82 

I 

j $24,130.00 


Explanation of Adjustment. 


1. Depreciation deducted . $27,529.78 

Depreciation allowed (See sched¬ 
ule).. 12,082.96 


Depreciation disallowed 
(Article 161, Regula¬ 
tions 65) . $15,446.82 
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Computation of Tax. 

Net income as adjusted... $24,130.00 

56 Brought forward . $24,130.00 

Less Exemption . 2,000.00 

Balance taxable at 12 y* c /c ... $22,130.00 

Income tax at 12 1 /> C / C . 2,766.25 

Tax previously assessed. 835.40 

Deficiency in tax. $1,930.85 

1925. 

Income Adjustment. 

Net income as shown on return. $5,680 58 

Add: 

1. Excessive depreciation .. 18,306 66 

2. Salary (D. B. Karrick). 2,500.00 

$26,487.24 

Deduct: 

3. Bad debts .>. $3,367 90 

4. Capital stock taxes ... 392 13 

- 3,760.03 

Adjusted net income.. $22,727 21 


Explanation of Adjustments. 

3. Depreciation deducted . $29,067.93 

Depreciation allowed (See schedule). 10,761.27 

Depreciation disallowed (Article 161, 

Regulations 69) . $18,306.66 


2. The amount of $2,500.00 charged to labor and credited 
to the account of Mr. D. B. Karrick has been disallowed 
for the reason that information available indicates that the 


















I 


DAVID BURNET, COMMR. OF INTERNAL REVENUE. 


Ot 


amount did not cover compensation for services rendered 
the corporation (Article 106, Regulations 69).j 
3. Bad debts charged off on books but in error not in¬ 
cluded as deduction on the return allowed as deduction in 
accordance with Article 151, Regulations 65. 

57 4. Capital stock taxes allowable were paid in 1925 

and in error were included in Revenue Tjaxes. (Sec¬ 
tion 234 (3), Revenue Act of 1926.) 


Computation of Tax. 


Xet income as adjusted 
Less Exemption . 


Balance taxable at 13% 

Income tax at 13%. 

Tax previously assessed. 


$22,727.21 

2,000.00 


$20,727.21 


Deficienev in tax 


2,694.54 
478.48 


Payment should not be made until a bill is rq 
the Collector of Internal Revenue for vour 
remittance should then be made to him. 


$2,216.06 


ceived from 
district, and 
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Depreciation Schedule. 


\1H>\vo<1. 


Item. 


Kate. 


Buildings . 2%% 

Delivery equipment . . . 33%% 

Fixtures .. 10% 

Machinery . 10% 

Total allowed. 


1924. 

$7,225.26 
2,463.65 
394.05 
2,000.00 

. $12,082.96 


392o. 


$7,312.76 
1,054.46 
394.05 
2,000 00 


$10,761.27 


Now, January 9, 1931, the foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 


Clerk U. S. Board of Tax 


Appeals. 
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59 Filed Ncrv. 2, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 40787. 

Fidelity Storage Corporation, Petitioner. 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer . 

Now comes the Commissioner of Internal Revenue, by his 
attorney, C. M. Charest, General Counsel, Bureau of Inter¬ 
nal Revenue, and for answer to the petition filed herein, ad¬ 
mits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of the 
petition. 

4. Denies each and every allegation of error contained in 
the petition. 

5. Denies each and everv allegation of fact contained in 
paragraph 5 of the petition and its subdivisions which is 
inconsistent with or contrary to the determination of the 
Commissioner as set forth in his deficiency notice dated 
August 9, 1928. 

6. Denies that the taxpayer is entitled to any of the relief 
prayed for in the petition. 

Wherefore it is prayed that the petition be dismissed and 
the tax as shown by tlie sixty day letter be in all respects 
approved. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

CHAS. H. CURL, 

Special Attorney, 

Bureau of Internal Revenue. 

CHC :DLH 10/31/28. 
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Now, January 9, 1931, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 
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Clerk U. S. Board of Taa\ 


Appeals. 


60 U. S. Board of Tax Appeals. Filed at Hearing Apr. 

10,1929. Div. —, Docket 40787. 

United States Board of Tax Appeals, 

Docket #40787. 

The Fidelity Storage Corporation, Petitioner, 

vs. ^ 


Commissioner of Internal Revenue, Resp 

Amendment of Petition. 


bndent. 


ce, . 

lie first full 


Comes now the petitioner in the above-entitled cause, by 
its Attorney, Ben Jenkins, and in pursuance of leave 
granted in the course of the hearing on Monday, April 8th, 
moves that its said petition be amended in thes^ respects: 

Paragraph 4(a), to insert after the word “depreciation” 
a comma and these words “including obsolescei 
5(a) Depreciation of Building .—Following tl 
paragraph on page 2, insert the following: “Thj} neighbor¬ 
hood in which petitioner’s building is located tvas, at the 
time of the construction and at March 1, 1913, a ‘white’ 
neighborhood. Gradually, over ensuing years, and particu¬ 
larly beginning with the time of the war, the colored belt 
spread from the territory East of 14th Street, |Vest along 
U Street, both North and South, so that from tlnji year 1918 


Ration that 
red. This 
berated to 


it was clearly evident to the officers of the corpo 
the entire neighborhood would come to be cole 
encroachment of the colored population has o 
materially decrease the normal useful life of tljie building 
for the purposes for which it was constructed.” 

BEN JENKINS, 

Attorney for Petitioner, 

701 Southern Bldg., Washington, D. C. 
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Subscribed and sworn to before me this 9th day of April, 
A. D. 1929. 

[Seal of Beatrice S. Mercier, Notary Public, District 

of Columbia.] 

i BEATRICE S. MERCIER, 

! Notary Public. 

General denial read into record. 

Now, January 9, 1931, the foregoing amendment to peti¬ 
tion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 

Docket Nos. 18390, 24221, 40787. 
Fidelity Storage Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated December 16, 1929. 

1. Held, that ja waiver signed by the petitioner as the 
Fidelity Storage Company, to which was affixed the cor¬ 
porate seal of the petitioner, extended the period for as¬ 
sessment for the vear 1918, and that the defect in the de- 
ficiency letter was not so material as to deprive the Board 
of jurisdiction. 

2. From the evidence, held, that the $9,000 additional 
salary authorized and paid to the petitioner’s president, in 
the year 1918, was compensation for services performed in 
prior years, and not properly deductible from gross income 
in the vear 1918. 

3. From the evidence, held, that the sum of $1,050 paid 
to James L. Karrick, in 1918, represented liquidation of a 
liability properly accruable in prior years, and was not 
a proper deduction from gross income in the year 1918. 
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4. From the evidence, held, that the loss in connection 
with the Sealed Package Ice Company was sustained in 
1913, when the claims against the said company were re¬ 
leased to the trustee in bankruptcy and the jloss is not 
deductible in subsequent years. 

5. From the evidence, held, that the respondent’s de¬ 
termination of value and rate, for purposes of depletion 
and obsolescence in connection with the petitioner’s ware¬ 
house, were adequate. 

6. Respondent’s determination as to certain deductions 
claimed as ordinary and necessary expenses, sustained for 
lack of proof. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

62 7. Respondent’s determination that certain sums 

expended on betterments to petitioner’s warehouse 
should be capitalized rather than charged to expense, sus¬ 
tained for lack of proof. 

8. Respondent’s determination in regard to 
tained on account of the abandonment of electric 
ing equipment, sustained for lack of proof. 


Ben Jenkins, Esq., E. W. Wallich, Esq., and Zj. J. Shorh, 
Esq., for the petitioner. 

C. H. Curl, Esq., for the respondent. 


loss sus- 
car charg- 


idated for 


In these proceedings, which have been conso 
hearing and decision, the petitioner seeks a re 
tion of its income and profits taxes, for the yea 
1920, inclusive, and its income taxes for the yea 
1925, inclusive, for which years the respondent has de¬ 
termined deficiencies as follows: 


determina- 
rs 1918 to 
rs 1921 to 


1918 .. 

1919 .. 

1920 .. 

1921 .. 

1922 .. 

1923 .. 

1924 .. 

1925 .. 


$16,109.08 

4,980.49 

5,646.82 

4,945.08 

651.20 

1,744.40 

1,930.85 

2,216.06 
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making a total deficiency for the eight vears in the amount 
of $38,223.98. 

The petition.? allege- that the respondent made the fol¬ 
lowing errors: 

1. That the proposed taxes, for the years 101S and 1919, 
are barred by the statute of limitations. 

2. In failing to allow as a deduction from gross income, 

in the year 1918, the sum of $9,000, alleged to repre- 
63 sent duly authorized salary, which was credited upon 
the books of the petitioner to the personal account of 
its president. 

3. In failing to allow as a deduction from gross income 
for the year 1918, the sum of $1,050, credited to the account 
of James L. Karrick, and alleged to represent interest on 
advances made by him on behalf of the petitioner. 

4. In failing to allow as a deduction from gross income, 
either in the year 1918 or in the year 1920, an alleged loss 
of $13,307.62 arising through transactions with the Sealed 
Package Ice Company. 

5. In failing to allow as a deduction from gross income 
for the years under consideration, depreciation and obso¬ 
lescence based upon the fair market value as of March 1, 
1913, of the petitioner’s building and equipment therein, 
at rates sufficient to return to the petitioner these values 
over the remaining useful life of the assets. 

6. In failing to allow as deduction as ordinary and neces¬ 
sary business expenses, the sum of $1,702.85 in the year 
1918, and the sums of $7,4S2.18 and $93.39 in the year 1920. 

7. In failing to allow as a deduction from gross income 
for the year 1918, a loss of $4,948.90, on account of the 
abandonment of certain electric car charging equipment. 

8. In failing to allow as a deduction from gross income in 
the year 1919, the amount expended for material and labor 
upon the petitioner’s building, as follows: 

Iron Grills. $877.23 

Skylights. 2,800.00 

Roof. 3,000.00 


64 9. In failing to allow as a deduction from gross 

income for the year 1919, an alleged loss in the 
amount of $4,830.10 sustained on tearing out the fixtures 
and equipment that had been installed for the use of the 
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Northwest Packing Company and the failure to allow de¬ 


preciation on this equipment for the years 1918 

10. In failing to include in invested capital 
$9,253 expended in 1912 upon the construction 
deposit vault and the sum of $10,800 expended 


hid 1919. 

the sum of 

of a safetv 
•/ 

n the same 


year in arranging office space, and also in failing to allow 
depreciation on this equipment, for the years under con¬ 
sideration. 

11. In determining the war profits credit of the peti¬ 
tioner, for the year 1918, by excluding from the average 
pre-war net income, one-third of $13,120.12, b^ charging 
the amount of the loss in connection with the Scaled Pack¬ 
age Ice Company to expense in 1913. 

12. In failing to correctly determine the value 
vators and machinery in the petitioner’s buildin 


of the ele- 
g, whereby 


the invested capital was erroneously reduced, arid, thereby, 
the depreciation deduction for each of the years under con¬ 
sideration. 

No evidence was introduced in connection witty exception 
No. 9, and at the hearing, petitioner withdrew 
tions in regard to paid-in surplus, as set out in 
Numbers 10, 11 and 12, as above stated. 

Findings of Fact. 


its conten- 
exceptions 


i 

The petitioner is a corporation organized und^r the laws 
of the State of Virginia, with its principal place of 
G5 business at 1420 You Street, N. W., Washington, 
P. C., where it operates a storage warehouse. 

Its charter provides that the name of the corporation 
shall be 4 ‘The Fidelity Storage Corporation”. Oty or about 
April 22, 1924, the petitioner filed an amended return for 
the year 1918, which was signed “The Fidelity Storage 
Company, By J. L. Karrick, President”. On December 10, 
1925, a waiver executed on the usual form and covering the 
years 1918 to 1921, inclusive, signed by the Fidelity Stor¬ 
age Company, by James L. Karrick, President, atyd having 
the corporate seal of the petitioner affixed, was received in 
the special adjustment section. This waiver was to remain 
in effect until December 31, 1926. 

7 j 

The petitioner advertised under the name of Thp Fidelity 
Storage Company, but there was no corporation of that 
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name in existence in Washington, D. C. On May 12, 1926, 
the respondent addressed a 60-day letter to the Fidelity 
Storage Company, 1420 You Street, N. W., Washington, 
D. C., which letter is the basis for the petitioner’s appeal in 
these proceedings. 

The revenue agent, during his investigation of the peti¬ 
tioner’s books, criticized an item of $9,000 purported to be 
paid by the petitioner in 1918, to its president, for addi¬ 
tional salary in the years 1906 to 1908. The payment in 
question was authorized by a resolution of the board of 
directors and was credited to the personal account of the 
president. Prior to the revenue agent’s investigation, 
Karrick, the petitioner’s president, had reported $4,000 as 
the salary received from the petitioner, during the year 


1918. At a meeting of the board of directors of the peti¬ 
tioner, held on January, 2, 1924, and subsequent to 
66 the revenue agent’s investigation, the following was 
incorporated in its minutes: 


Attention is called to the incorrect wording of the min¬ 
utes of the meeting of Directors July 2, 1918; the following 
resolution was adopted; 

Whereas, the records of the Directors Meeting of July 2, 
1918, were incorrect and did not express clearly all of the 
facts or the meaning of the Directors, the said minutes are 
corrected to read as follows: 

Whereas, the shortage of help caused by war conditions 
has put great extra burden on the president, together with 
the fact that no salary was paid to him for some years, it is 
now resolved that the treasurer be directed to pay to James 
L. Karrick the sum of $9,000.00 as a matter of justice and 
as a bonus or extra pay, to be charged to labor. 

Also the treasurer is directed to pay James L. Karrick 
the sum of $1,050.00 as reimbursement for interest paid by 
him for the benefit of the company, which is to be charged 
to interest. 

The secretary is further directed to remove from the rec¬ 
ord the erroneously worded minutes above referred to. 


The secretary, in accordance with the resolution, de¬ 
stroyed the minutes of the 1918 meeting. 

During the years 1906 to 1908, and 1918, Karrick, the 
petitioner’s president, in addition to his duties with the 
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petitioner, was engaged in building construction and also 
ran a real estate agency. 

The petitioner kept its books of account on the accrual 
basis. 

The respondent disallowed the $9,000 as a deduction for 
the year 1918, on the grounds that it represented the pay¬ 
ment of salaries for the years 1906 to 1908. 

At the time of the organization of the petitioner, 
67 James L. Karrick, who was one of the organizers, 
advanced petitioner certain monies. A note for 
$11,500 was given on June 12, 1905. The last endorsement 
of interest appearing on this note, was December 31, 1915. 
In 1918, the petitioner, pursuant to a resolution of its board 
of directors, credited Karrick with $1,050 on account of 
interest. In the revised minutes above referred to, this 
$1,050 was again mentioned and pursuant to thisj resolution, 
the original minutes were destroyed. 

The respondent disallowed this item, stating that its pay¬ 
ment was the liquidation of a liability and not an operating 
expense. 

Some time prior to 1911, the petitioner leased ja two-storv 
brick and concrete addition to its warehouse to the Sealed 


Package Ice Company, which installed an ice jjlant in the 
leased premises and operated the same for six weeks during 
the year 1911. After this short period of operation, the 
Sealed Package Ice Company experienced financial dif¬ 
ficulties and was forced into bankruptcy on October 9, 1911. 
The trustee had difficulty in disposing of the assets of the 
bankrupt and finally effected a sale to Karrick' the presi¬ 
dent of the petitioner, on the following terms: I>y the pay¬ 
ment of all the expenses of the bankruptcy proceedings, the 
payment of $1,479 in cash to cover 10 per cent of all open 
and unsecured accounts, the delivery of a release of his own 
claim in the amount of $11,120.74, and that of the! petitioner 
in the amount of $9,365.42, and by giving a bond to exoner¬ 
ate the trustee from any liability arising through claims 
which were then in litigation. On August 22, 1913, the peti¬ 
tioner executed and delivered a release to the trustee in 
bankruptcy of all claims or demands of whatsoever 
68 description, preferred or unpreferred, and dis¬ 
charged and released the trustee from all liabilitv. 


5—5340a 
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Karriek continued the litigation for which he was to hold 
the trustee harmless until 1920. The petitioner’s claim 
against the Sealed Package Tee Company was for rent, and 
it continued to charge rent at tlie rate of $375 per month 
after the trustee had sold the assets to Karriek. During 
the year 1916, the sum of $3,000, part of the accumulated 
rent, was charged off as a bad debt. 

The respondent determined that the transactions with 
the Sealed Package Ice Company were closed in 1913, and 


that no loss arising therefrom was deductible in either 1918 


or 1920. 


The petitioner conducts its storage business in a nine 
story, semi-fireproof building, located at 1420 You Street, 
X. W., Washington, D. C. The lot on which the building 
stands has a frontage of slightlv over 100 feet on You 
Street, and is 200 feet deep, making a total area of ap¬ 
proximately 20,500 feet. The cube of the building is ap¬ 
proximately two million feet. The warehouse building, as 
it now stands, was erected in two units. In 1905 and 1906, 
on the east 60 feet of the property was erected the first unit 
with foundations and floors of concrete and brick, bearing 


walls 26 inchesj in thickness at the base, gradually dimi-sh- 


ing to the to]). In 1910 and 1911, on the west 40 feet, a con¬ 
crete, brick and steel building was erected and leased to 
the Sealed Package Ice Company. Sometime prior to 
March 1, 1913, this unit was carried up to the full nine 
stories with a brick and steel I-beam and concrete construc¬ 


tion, and the entire building divided into 1500 storage * 
69 rooms by 4 inch brick walls. At this time, the build¬ 
ing was equipped with two freight and one passenger 
elevator, two yaults for the storage of valuables, and a 
carpet cleaning plant. 

Estimates of,the replacement cost of the building, as of 
March 1, 1913, were made on the basis of 25 cents per cubic 
foot, resulting in an estimated replacement cost as of that 
date, of $450,000. The replacement cost of the elevators 
was put at $25,000, and the vaults at $20,000. 

There was no market for warehouse property in Wash¬ 
ington, on March 1, 1913. 

The petitioner, in connection with the real estate assess¬ 
ment of the property, on May 29, 1914, wrote the taxing 
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building on that date was $100,000, and that) 


the building 


was for sale at that price. Karrick, the president of the 
petitioner, on November 4, 1924, in a sworn (affidavit, pre¬ 
sented to the Treasury Department, valued tile building as 
of March 1, 1913, at $303,109.30. The petitioner carried 
this building on its books at $278,595.32, and tljie respondent 
determined its value to be the same amount, j 

The property, when erected, was situated ^n a most de¬ 
sirable white residential district, which has siifce become an 
area largely populated by colored people. Iminediately op¬ 
posite the petitioner’s property is situated aj moving pic¬ 
ture theatre used exclusively by colored patrons. 

The useful life of the petitioner’s warehouse, on March 
1, 1913, was at least 40 years, and its value jon that date 
was $278,595.32. j 

70 The respondent, in determining the b^oposed de¬ 
ficiency, allowed the petitioner as a deduction from 
net income for depreciation on this building, a rate of 2 x /2 
per cent, based upon a book value of $278,595,32. The pe¬ 


titioner is contending for a rate of 3 1 /*. per cen|t on a valua¬ 
tion of $450,000. 

The respondent disallowed as a deduction from gross in¬ 
come as ordinary and necessary business expenses, the 
amounts of $1,702.85 in the year 1918, and $7,482.18 and 
$93.39 in the year 1920. No testimony was offered in regard 
to the $1,702.85 or the $93.39. 

Karrick, the president of the petitioner, conducted a real 
estate business with offices on the petitioner’s premises. 
The real estate agency, as a means of collecting delinquent 
rents, was in the habit of purchasing from its tenants, cer¬ 
tain needed supplies for the petitioner. The $7,482.13 was 
credited on the books of the petitioner to Karrick’s real 
estate agency. The evidence is so vague and uncertain as 
to what purchases entered into this total, that it is impos¬ 
sible to make anv finding as to the facts. 

By March 4, 1913, the petitioner had installed and in op¬ 
eration on the upper floors of its warehouse, equipment for 
the charging of electric automobiles. Bv 191 o, electrical 
automobiles had become so uncommon that there was no de¬ 


mand for charging service, and the petitioner 
the charging equipment. In the year 1916, tlici 
charged the sum of $3,000 to profit and loss. 


abandoned 
petitioner 
In 1918, the 


equipment was dismantled and sold for scrap lor $186.50, 
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and in this year the petitioner charged to profit and 
loss the sum of $95(1.11. The petitioner contends that 
it sustained a loss of $4,948.90 through the abandon¬ 
ment of the electric car charging equipment, while the re¬ 
spondent has held that the books of account did not sup¬ 
port the contention as to the loss sustained. 

The petitioner's building, as originally constructed, had 
iron grills across the front windows. In 1919, the cornice 
at the top of the building fell and damaged the original 
grills, which were replaced by new grills ot a heavier de¬ 
sign, at a cost of $877.23. 

The building as originally constructed, had seventeen sky¬ 
lights which were raised above the roof level by parapets. 
Bv the vear 1919. all these skvlights had become so effected 

bv the elements that thev had to be reconstructed. The 
% * 

parapets were removed and the skylights reset and reflashed 
in a different manner, at a cost of $2,800. 

In the same year, $3,000 was spent on material and labor 
on the roof of the petitioner’s building. The roof was of 
concrete construction. Over the concrete roof were layers 
of roofing felt affixed with pitch or asphalt, and on the sur¬ 
face, a laver of slag. The original felt was not removed 
in 1919, but tliej extent of replacements of felt and slag is 
not shown. An entirely new felt and slag roof would have 
cost approximately $4,500. The records of the petitioner 
show roof repairs in other years at not to exceed $700. 

The respondent, in his determination, held that the money 
expended on grills, skylights, and roof, was not in the nature 
of repairs, and should be capitalized. 

72 The petitioner offered no evidence relating to the 
alleged loss sustained by reason of the removal of 
the fixtures used by the Northwest Packing Company, which 
was a corporation organized in connection with the Sealed 
Package Ice Company, for cold storage, from which we are 
able to make a findings of fact. 

Opinion. 

Greex : Before considering the errors assigned in these 
proceedings, we feel constrained to mention some of the 
difficulties with which we were confronted in making findings 
of fact. 

The trial of the case consumed over three davs, during 
which time the several witnesses were called and recalled 
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as many as eight times. For reasons immediately apparent 
to anyone who reads the record, and particujarly to one 
who saw them on the witness stand, the testimony of the 
witnesses, Karrick and Plager, is entitled to little weight, 
except where corroborated by other witnesses! They tes- 


tlic above 
uent to the 


nirposcs of 
? greatly in 
titioner be- 
horities, as 


titled to many matters, as to which, we, for 
reason, can make no findings of fact. Subset] 
revenue agent’s investigation, pertinent, records were de¬ 
stroyed at the direction of the petitioner’s boalrd of direc¬ 
tors. Little direct evidence was offered, relative to the 
March 1, 1913 value of the petitioner's warehouse, but an 
attempt was made to establish, through estimates of re¬ 
placement costs, a March 1, 1913 value, for 
depreciation and obsolescence, which value wa> 
excess of the value previously used by the pc 
fore the District of Columbia taxing aut 
73 well as the Income Tax Unit, and also jn excess of 
the value shown on the petitioner’s bo^ks. These 
difficulties are.in no wise to be attributed to jcounsel for 
the parties. 

We now take up the errors assigned, in the orjlcr in which 
they have been previously stated. 

1. The question of the statute of limitations jwas decided 
adversely to the petitioner, at the hearing. The petitioner 
was incorporated under the laws of the State of Virginia, 
under the name of the Fidelity Storage Corporation. It 
advertised as the Fidelity Storage Company. The two 
names were svnonvmous in Washington, where it was the 
only Fidelity Storage concern dealing with the public and 
there was no corporate entity in existence known as the 
Fidelity Storage Company. The two designations were 
used indiscriminately by the petitioner, in making tax re¬ 
turns. We are of the opinion that the fact that 
in question was signed—The Fidelity Storage C 
the petitioner’s president, and had the petiti 
porate seal affixed, is not such a defect as to 
extension of the period of assessment for the 
and 1919. 

2. The petitioner, at all times, kept its books 
on the accrual basis. In 1918, by a resolution of the board 
of directors, it voted to pay Karrick, its president, $9,000, 
as salarv for the vears 190G to 1908, inclusive. When the 
revenue agent was investigating the petitioner’fc books, for 


the waiver 

ompany, by 

oner’s cor- 

)revent the 

vears 1918 
%/ 

of account 
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the year 1918, he criticized this item as not being a proper 
deduction for the year 1918. After this investigation, in 
order to overcome the objection, the resolutions were re¬ 
written and the secretary directed to destroy the original 
minutes. We have before us, the testimony of the revenue 
agent and the reconstructed record. Karrick, in his 

74 original return, for 1918, failed to report the $9,000 
as additional salarv for that vear, which may indi- 

cate that he considered it as compensation for services per¬ 
formed in prior years. The evidence fails to support the 
contention of the petitioner that $13,000 was a reasonable 
salary for its president, in the year 1918. We are of the 
opinion that the respondent's determination that the $9,000 
was compensation for prior years, and not a proper deduc¬ 
tion for the year 1918, should be sustained. 

3. As to the matter of $1,050 paid to Karrick, in 1918, on 
account of interest. The facts in regard to this are meager 
and also confused bv reason of the destruction of the origi- 
nal records. From the facts presented, we are unable to 
find any error in the respondent's determination, and, ac¬ 
cordingly, it is approved. 

4. In 1910, the petitioner leased a portion of its premises 
to the Sealed Package Ice Company, which began the manu¬ 
facture of ice in 1911, and after being in operating for six 
weeks, went into bankruptcy. Karrick, in 1913, purchased 
the assets from the trustee for 10 per cent of the unsecured 
claims, and by surrendering his own, and the claims of the 
petitioner. The petitioner is contending that it had an 
agreement with Karrick, by which it was to participate 
with him in proportion to its preferred claim, after he had 
been reimbursed, for the cash expended. The record does not 
support any such contention, and we are of the opinion that 
the respondent's determination that the transaction with 

the Sealed Package Ice Company, as far as the peti- 

75 tioner was concerned, was entirely closed in 1913, 
when it surrendered its claims to the trustee in bank¬ 
ruptcy. 

5. The respondent lias determined a March 1, 1913 value 
on the petitioner's building of $278,595.32, and has allowed 
depreciation on this amount at the rate of 2 1 /!> per cent for 
the years in question. The petitioner claims a valuation of 
$450,000 and a life of 30 years, or a depreciation rate of 
3V^ per cent. 
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Such evidence as we have is not sufficient to overcome the 
presumption oi' correctness of the determination of value 
made by the respondent, and his determination js sustained. 
The petitioner contends that the increase in colored popula¬ 
tion has decreased the useful life of the building and that 
the rate of depreciation should be increased jrom 2 1 /j to 
3Mi per cent. The warehouse is centrally located in the City 
of Washington. We have found its life to be 4t|) years, and 
from the evidence presented, we are unable to find that the 
change in population has affected the useful life of the 
building. 

6. The next error relates to the respondent's refusal to 
allow as a deduction from gross income in tliej years 1918 
and 1920, certain sums that were paid by Karrick, through 
his real estate office, as ordinary and necessary business ex¬ 
penses. Xo books were offered in connection! with these 
transactions. It is astonishing that the petitioner, with a 
bookkeeping force at hand, and that Karrick, tie president 
of a bank and operating a real estate office, had no record 
available to substantiate the verbal statements of an em¬ 
ployee of Karrick\s real estate agency. 

76 of lack of proof, the respondent's del 
should be sustained. 

7. As to the assignment of error relating to the loss sus¬ 
tained by reason of the abandonment of the electrical charg¬ 
ing equipment, the petitioner has failed to show the March 
1, 1913 value of this equipment or the rate of depreciation 
sustained. It appears, from the record, that the electrical 
charging equipment was in fact abandoned some time in 
the year 1916. Accordingly, the respondent's determina¬ 
tion should be affirmed. 

8. The next assignment of error rebates to t 
tures in connection with grills, skylights, and hoof on the 
petitioner's warehouse, which are claimed as ordinary and 
necessary repairs and not betterments. 

As to these three major expenditures, no a tempt was 
made to show anv of the details of the cost of the work. 


On account 
ermination 


le expendi- 


The petitioner's books show a credit of $15,500 


to Karrick, 


which it is contended, represents these items. r Ifhc original 
grills were damaged by the falling of the cornice. X"o at¬ 
tempt was made to show the depreciated value of the grills, 
which were removed. Xew and heavier grills were in¬ 
stalled at an expense of $877.23. Seventeen skylights were 
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rebuilt, at a cost of $2,S00. These were installed on the 
roof, in a manner which was more effective than the original 
installation. Three thousand dollars was spent on the roof. 
It is apparent, from the record, that this expenditure 

77 represents more than the cost of the usual annual re¬ 
pairs, and represents about two-tliirds of the cost of 

a new roof. As to these three expenditures, the record 
contains nothing that would disprove the respondent's de¬ 
termination that they were in the nature of betterments 
and should be capitalized. 

9. Xo evidence was offered relative to the alleged loss re¬ 
sulting from the removal of the lixtures and equipment in¬ 
stalled for the Northwest Packing Company, and as to this 
issue the respondent will be sustained. 

The petitioner, at the hearing, abandoned the issues set 
up in paragraphs 10, 11 and 12. 

•Judgment trill be entered for the respondent. 

Now, January 9, 1931, the foregoing findings of fact and 
opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

78 United States Board of Tax Appeals, Washington. 

Docket Xo. 18390. 

Fidelity Storage Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 


Pursuant to the Board’s findings of fact and opinion, 
promulgated December 16, 1929, it is ordered and decided: 
That there are deficiencies of $10,109.08, $4,980.49 and 
$5,646.82 for the years 1918, 1919 and 1920, respectively. 
Enter. Dec. 20, 1929. 

(Signed) LOGAN MORRIS, 

Member United States Board of Tax Appeals. 


Entered. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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ashington. 


Now, January 9, 1931, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] i 

B. D. GAMBLE, 

Clerk U. S. Board of Tax' Appeals. 

\ 

79 United States Board of Tax Appeals, Wj 

Docket No. 24221. 

Fidelity Storage Company, Petitioned, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board's findings of fact a:id opinion, 
promulgated December 10, 1929, it is ordered and decided: 
That there are deficiencies of $4,945.08, $^51.20, and 
$1,744.40 for the years 11)21, 11)22 and 11)21!, res] 

Enter. 

(Signed) LOGAN MOR) 

Member United States Board of Tax 

Entered Dec. 20, 1929. 

A true copy. Teste : 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, January 9, 1931, the foregoing decisicfn certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax 

80 United States Board of Tax Appeals, Washington. 

Docket No. 40787. 


)ectivelv. 

RIS, 

Appeals. 


Appeals. 


Fidelity Storage Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated December 16, 1929, it is ordered and decided: 
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That there are deficiencies of $1,930.85 and $2,216.0G for the 
years 1924 and 1925, respectively. 

Enter. 

(Signed) LOG AX MORRIS, 

Member United States Board of Tax Appeals . 

Entered Dec. 20, 1929. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now', January 9, 1951, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

i Clerk U. S. Board of Tax Appeals. 

81 United States Board of Tax Appeals. Filed March 

12, 1930. 

United States Board of Tax Appeals. 

Docket Nos. 18390, 24221 and 40787, Consolidated. 
Fidelity Storage Company, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Motion to Vacate Findings and Determination and For 

Behearincj. 

Now comes the petitioner, tlie Fidelity Storage Company, 
and moves the Board to grant a rehearing in the above en¬ 
titled cause and to vacate the findings and determination 
herein and to reopen said cause, and for reasons therefor 
states: 

1. In the above consolidated causes findings and an opin¬ 
ion was promulgated on December 1G, 1929. A final judg¬ 
ment was entered December 20, 1929. 

2. The findings, opinion and judgment are erroneous in 
holding and ruling that the loss sustained and claimed by 
petitioner of $9,365.42 on account of the bankrupt Sealed 
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Package ice Company loss is not deductible in 1918 and 
1920 when the machinery or assets of the Sealed Package 
Ice Company, bankrupt, were scrapped and the loss thereon 
charged off, on the ground that petitioner released its 
claims, preferred and unpreferred, to the trustee in bank¬ 
ruptcy of the Sealed Package Ice Company in 1913 and 
that the loss was sustained in 1913. 

The record shows that in 1913 petitioner, having pre¬ 
ferred and un prefer red claims against the bankrupt Sealed 
Package Ice Company in the amount stated did release its 
claims, without any consideration moving to it, against the 
assets of the bankrupt. It is further shown, however, by 
the bankruptcy court records, that this release was given 
as a part of a consummated agreement of purchase of the 
assets of the bankrupt, in the name of James L. Karrick, 
president of the Fidelity Storage Company, Karrick indi¬ 
vidually and petitioner both having claims againsj; the bank¬ 
rupt Sealed Package Ice Company. Petitioner’s claim was 
as landlord, the bankrupt being its tenant. The offer to 
purchase the assets, stated to be an offer on behalf of a 
syndicate, agreed that the purchaser Karrick would pay for 
the bankrupt assets ten per cent of all claims allowed 
82 except the undisputed claims of Karrick and the 
Fidelity Storage Company and also would pay the ex¬ 
penses of the bankruptcy, would assume liability for and de¬ 
fend various suits and demands including those of condi¬ 
tional vendors, made against the bankrupt trustee ^nd would 
tile, as was done, deeds of release from Karrick individually 
and the petitioner Fidel it// Storage Company, j Karrick 
was owner of nearly SO per cent of the stock of petitioner 
corporation. 

Karrick’s unimpeached and unimpeachable testimony was 
that the bankrupt assets were purchased in his name and 
releases given by himself and petitioner of thepr claims 
because of an agreement between himself and petitioner 
on whose premises the ice company’s machinery still was 
stored, that Karrick should pay all expenses involving cash 
payments and that thereafter the plant and machinery of 
the Sealed Package Ice Company should be privately sold 
to the best advantage (at a profit as they then believed 
probable) and that out of the proceeds of sale Karrick 
should be reimbursed tor his cash outlays in acquiring the 
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assets and, after he was made whole, that Karrick and the 
Fidelity Storage Company should divide the balance, first 
proportionally as between their preferred claims and then 
proportionally according to the unpreferred claims of each. 

The assets (except a very small part realized on in 1920) 
were scrapped in 1918 while still in the Fidelity Company’s 
building and did not bring sufficient to reimburse Karrick 
for his cash outlays, due to the ice machine manufacturer 
going out of business shortly after the purchase of the bank¬ 
rupt’s assets, whereupon petitioner charged off its loss in 
1918 after vain efforts to sell the machinery. 

The board’s opinion is based on the ground that when 
petitioner as part of the arrangement made gave a formal 
release in 1913 to the bankruptcy trustee of its claim that 
this fixed its loss. This is clearlv error. The release, if 
there were nothing more to the transaction than this, was 
nudum pactum, and nudum pactum on the part of petitioner 
in a case where?, as the bankruptcy court’s records show, 
all other allowed claims received a payment of 10 per cent 
from Karrick. Obviously there was some reason for the 
exception of petitioner's preferred and unpreferred claims. 
Karrick’s clear, express testimony that the reason was be¬ 
cause of a joint adventure or partnership between 
S3 himself and petitioner corporation, largely owned 
by him, is plainly the truth and the only business like 
explanation of a business matter. Being interested in the 
bankrupt assets after they were bought in Karrick’s name, 
then it is plain that petitioner’s loss occurred at the time 
stated, 1918, when the assets were scrapped and realized 
insufficient to pay Karrick’s cash outlays. 

No prejudice, manifest from the opinion, entertained 
against Karrick, should cause plain facts and law to be 
ignored. 

3. It was error to refuse to allow as a deductible item 
$9,000 actually paid by petitioner to Karrick in 1918. All 
officers and employes of petitioner received increases in 
salaries in that year. A part of petitioner’s male force was 
drafted in the war at that time, throwing extra burdens 
and work on Karrick as president and on the secretary, one 
Smythe, now dead. Karrick in 1906, 1907 and 1908, in the 
corporation’s early years, had served without salary. His 
salary prior to 1918 had been $4,000 annually and after 1918 
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rose regularly to $6,000 and later to $10,000 anjiually. In 
1918, the board of directors with Karrick perforating double 
duty voted him $9,000 additional and expressed it to be be¬ 
cause both of extra work in 1918 and non receipt of pay in 
the named early years. 

Clarence Aspinwall, president of the rival Security 
Storage Company, testified that $13,000 in 1918 was reason¬ 
able compensation to Karrick for that year alon[e and gov¬ 
ernment counsel Curl stated at the hearing (record p. 412) 
that $13,000 was not unreasonable had it been actually paid 
Karrick for that year alone but that he contested its allow¬ 
ance because the Fidelity Storage directors had v<btcd $9,000 

in 1918 for salarv to Karrick for the vears 19t)6 to 1908 

* + 

when the corporation’s finances were poor and said peti¬ 
tioner was on an accrual basis. The opinion took this view 
and disallowed the item. 

It is submitted this is error and that the pavijaent being 
reasonable it should be allowed whether, under the stress of 
recognized heavy burdens on the president in 1^18, it was 
expressed to include what was due for services nor able to be 
paid for in 1906 to 1908 or not, though earned. Such 
84 is the express decision of the Circuit Court of Ap¬ 
peals in Ox Fibre Brush Company vs. United States 
in 32 Fed. (2d) 42, reversing earlier decisions and holding 
that where a corporation is on an accrual basis and actually, 
incurs and pays in 1918 salary due for prior years but 
recognized and paid in 191S that it is deductible in the year 
in which paid (a summary of said opinion is attached hereto 
marked Petitioner’s Exhibit A). The case is now in the 
Supreme Court. See also Rock Island Works, 13 B. T. A. 
635. 

The instant ease is not ruled by Botany Worsted Mills 
vs. U. S., 278 U. S- 282, and other cases where the so-called 
salaries or excessive compensation were but subterfuges to 
divide profits without payment of tax, but by the jprecisely- 
in-point authority of the Brush Company case, siipra. 

4. The findings, opinion and judgment erred in {he valua¬ 
tion of the Fidelity Storage building, machinery and equip¬ 
ment at $278,595.32 and stating that petitioner carries same 
on its books at that figure. Petitioner has carefully gone 
over its books, which do not combine the several items but 
separate them at cost, and the building having 


ion added 
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to and vaults, elevators, etc., installed since 1906 at different 
times but nowhere and by no possible combination of figures 
can the foregoing amount be reached. There is no compe¬ 
tent evidence of such book valuation in the record. The 
amount of $278,595.32 possibly is some compilation from 
the tax assessor's office, the 2/3 valuation prevailing then 
in the District of Columbia. 


The point at issue in the present controversy is the valua¬ 
tion as of March 1, 1913. Xo one place of evidence is con¬ 
clusive. Petitioner offered the evidence of an architect and 
builder, Lepley, of Mr. Mott an officer of the smaller United 
States Storage Company in Washington, of a real estate 
agent Boormah and of Essex, a builder, and the estimator 
for one of the largest building concerns in Washington, 
and of the Engineer Davis testifying that March 1, 1913, 
the building was worth over $400,000.00, and their evidence 
being based on reproduction costs and values by compari¬ 
son. The board member (p. 214) in the hearing said repro¬ 


ductive costs Was not the guiding rule citing Tihbv-Braunds 

* ' v ’ * • 


Glass Company case and said (p. 220): “The sales price 


should be estimated if at all by an expert in that particular 


line. 




85 Thereafter, over objection and exception, there 
was ruled out and such is alleged as error all evi¬ 
dence of value offered by testimony of a recognized expert 
in this line, Clarence Aspinwall, president of the Security 
Storage Company, the largest storage company in Washing¬ 
ton, who has hemi in charge of the American Security & 
Trust Company's storage business for 35 years, has written 
on furniture^ warehouse buildings and construction and is 


certainly the foremost authority in Washington on all 
warehousing matters. There is attached to this motion, 
marked Exhibit B, an affidavit by Mr. Aspinwall that the 
Fidelity Storage Company building and equipment March 
1, 1913, was of a value of $415,000 and petitioner offers 
to support same by Mr. Aspinwall's testimony. 

It is submitted there was error in ruling out Mr. Aspin- 
walPs evidence and placing the value at the lowest point to 
be found by some combination of local tax assessor figures. 

5. Error was, committed in charging as a betterment and 
capital expenditure and not as a repair the cost, agreed 
upon between petitioner's representative Plager and gov- 
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the cost of 
the cost of 


eminent representative Shinnamon as to cost, $2,800, of 
work clone in 1918 on the 18 skylights on the roof of peti¬ 
tioner’s building. The undisputed evidence is that glass 
on these skylights was broken out, that the existing ven¬ 
tilators were blown against the pent house apd bent and 
that this had happened several times, that raijn leaked in 
and that the matters were all fixed in 1918 at 
$2,800, the only new item being $300 (p. 299), 
clamps to hold the ventilators in place more securely and 
prevent a recurrence of their being blown off their skylight 

connections in storms. To the extent of $2,500 the work 

I 

was repairs. 

It is submitted that while the cause was ill prepared for 
trial due to undue reliance by counsel on the umpieritorious 
technical defense of the statute of limitations ajnd that the 
patience of the board member was tried that justice re¬ 
quires that in the respects complained of a rehearing should 
be allowed, the judgment vacated and the causp reopened 
and a new valuation determined. 

C. H. MERILLAT, 

Attorneys for Petitioner. 

i 

86 I, Charles H. Merillat, certify on honof that after 
twice reading the record in the above entitled cause 

that I believe an injustice has been done petitioner and 
that findings and rulings have been made adverse to peti¬ 
tioner that are erroneous and that should entitle petitioner 
in the interest of justice to have the findings, opinion and 
determination or judgment set aside and a | new trial 
ordered. 

C. II. MERILLAT. 

87 Petitioner’s Exhibit A. 

Ox Fibre Brush Co. vs. Blair, 32 Fed. (2d) 42. 

This case in its facts is very cimilar to tjie instant 
controversy and involves the same act and same year, 1918, 
with the exception that here it is admitted by the govern¬ 
ment (rec. p. 412) that the additional compensation of 
$9,000.00 is not unreasonable. 

The brush corporation’s business having greatly pros¬ 
pered under the president and treasurer of the company, 
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whose duties and work were greater also in 1918, the cor¬ 
poration in 1920 passed a resolution directing the payment 
of $24,000 each to the president and treasurer “as extra 
compensation for his past services to this company.” 

The brush company’s books were kept on an accrual 
basis. Between them, the president and treasurer owned 
36 per cent of the capital stock. 

The Appeals Tax Board held that the additional compen¬ 
sation voted was really intended to be for and was for 
salaries for the year 1920 and that the extra compensa¬ 
tion voted was unreasonable for the services rendered. 

In these respects the Board’s decision in the Brush Com¬ 
pany case is unlike the instant case for here the government 
concedes and the testimony shows the drafting for the army 
of Karrick’s employees, that all other storage employees’ 
salaries were raised in 1918, that Karrick put in extra time 
and work in 1918, that the salary was not unreasonable 
considered as for the year 1918 alone and, the government’s 
opinion is predicated on the proposition that extra compen¬ 
sation in the resolution passed was expressed to be for 
prior years when no pay was voted Karrick because of the 
company’s poor financial condition. 

The Circuit Court of Appeals in the brush company case 
reversed the board. The essential point of the court’s 
opinion as applied to the instant Fidelity Storage Company 
is in the ruling of the court as to the correct construction 
of section 230 of the revenue act of 1918, which reads as 
follows: 

“All the ordinary and necessary expenses paid or in¬ 
curred during the taxable year in carrying on any trade or 
business, including a reasonable allowance for salaries or 
other compensation for personal services actually 
88 rendered.” 

The court noted the fact the brush company was on an 
“accrual” basis and said: 

“It becomes necessarv first to decide whether deductions 

* 

for past years are permissible under the statute. 

“It is our conclusion that such deductions are permissi¬ 
ble. The language of the statute with respect to allowable 
deductions is ‘all the ordinary and necessary expenses paid 
or incurred during the taxable vear in carrving on any trade 
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or business, including a reasonable allowance fir personal 
sevices actually rendered’. The statute does not limit its 
application to services rendered within the taxable year. 
The test of whether an item is deductible lies in the answer 
to the question: In what year has a fixed liability for its 
payment arisen '! Only for such year is the payment deduc¬ 
tible, and therefore, it is not to be allocated over other years 
in which the services may have been rendered. This is quite 
different from saying that, where, as here, books are kept 
on the accrual basis, the deduction may not include com¬ 
pensation, fixed or paid in the taxable year, for services 
rendered in prior years. In defining the terms ‘paid or 
incurred’ and ‘paid or accrued’, the act merely says that 
they ‘shall be construed according to the method of ac¬ 
counting upon the basis of which the net income is com¬ 
puted under section 212’ that is, on the cash or accrual basis, 
or by such other method as clearly reflects the income. But 
a salary can neither be ‘incurred’ nor can it have been ‘ac¬ 
crued’ until the payer’s liability for the same has been 
fixed; that is, until the company, in the present case, has 
voted it payable. For this reason, expenses of this kind are 
not to be confused with taxes, and therefore such decisions 
as U. S. vs. Anderson, 269 U. S. 422, upon which the gov¬ 
ernment relies, are not controlling.” 

S9 Petitioner’s Exhibit B. 

Affidavit of Clarence Aspinwall. 

District of Columbia, ss : 


Clarence Aspinwall, being first duly sworn according to 
law deposes and says on oath that he is the President of 
the Security Storage Company of Washington, D. C., and 
has been President of said Company for twelve years, hav¬ 


ing served the said Security Storage Company in various 
capacities during a total period of thirty-five years; that 
he has been for ten years the National Treasurer of the 


American Warehousemen’s Association; that lie was re¬ 


cently elected a Director of the National Furniture Ware¬ 
houseman’s Association; that for many years in his capac¬ 
ity as an officer of the Security Storage Company and as an 
officer of the American Warehousemen’s Association he 

6—5340a 
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has had occasion to familiarize himself with the value of 
warehouses of various sizes and types of constructions for 
the storage of furniture and household goods and other 
articles such as are stored in the Fidelity Storage Com¬ 
pany’s Warehouse; that lie was familiar with the valuation 
as of March 1st, 1913; that he is the author of “Household 
Goods Warehousing in the United States” which he believes 
and is informed is regarded generally as an authority on 
the subject, and which contains a chapter on “Building De¬ 
sign and Construction”; that he is familiar with the ware¬ 
house building of the Fidelity Storage Corporation in 
Washington, 1). C.; that having visited the said building 
and being informed as to its size, he estimates its value as 
of March 1st, 1913, to be approximately $415,000.00 and its 
construction as of March 1, 1913, should be figured on an 
approximate basis of twentv-two cents per cubic foot. 

(Signed) CLARENCE A. ASPIXWALL, 

Affiant. 


Subscribed and sworn to before me this 12th day of Feb¬ 
ruary, A. D. 1930. 

f NOTARIAL SEAL. ] PAUL ALVEY, 

Notary Public, D. C. 
My commission expires Jan. 10, 1935. 

Xow, January 9, 1931, the fore/oing motion certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk r. S. Board of Tax Appeals. 

90 United States Board of Tax Appeals, Washington. 


Docket Xos. 18390, 24221, 40787. 
Fidelity Storage Co., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 
Order Vacating Judgment. 

After full consideration of petitioner’s “Motion to vacate 
findings and determination and for rehearing” and the oral 
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arguments of counsel for both parties in respect thereof, 
wherein petitioner’s counsel submitted upon the record as 
made without further evidence or argument, and as further 
examination of the record herein discloses no substantial 
ground for changing any of the ultimate conclusions except 
that the decision as to the salary of $9,000 plaid by peti¬ 
tioner to Karrick in 1918 has been rendered incorrect by 
the decision of the Supreme Court in Lucas ]?. Ox Fibre 
Brush Co., April 14, 1930, it is 

Ordered that the decision entered December 
and it hereby is vacated; and it is further 
Ordered that the respondent redetermine th 
for 1918 by applying a further deduction of $£ 
and submit the said redetermination under E 
it is further 

Ordered that in all other respects the findii] 
and decision of the Board shall remain unchanged. 

Enter. 

(Signed) 


20, 1929, be 

e deficiency 
,000 salary, 
\i\e 50; and 

gs, opinion 


JOHN M. STERNHAGEN, 
Member United States Board of Tgx Appeals . 

Entered Apr. 19, 1930. 

True copv. Teste: 

B. D. GAMBLE 

Clerk, U. S. Board of Tax Appeals. 

Now, January 9, 1931, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLEJ 
Clerk U. S. Board of Tax 

91 United States Board of Tax Appeals, Waji 

Docket Nos. 18390, 24221, 40787. 

Fidelity Storage Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

The respondent having filed a proposed judgment pur¬ 
suant to the Board’s order of April 19,1930, and jio alterna- 


Appeals. 

shinirton. 
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tivc proposed judgment having been filed by the petitioner 
under the Rujes of Practice of the Board, and hearing 
having been had thereon on .Tulv 2, 1930, it is 

Ordered, adjudged and decided that there are deficiencies 
in income tax as follows: 


1918 .$8,693.08 

1919 . 5,064.97 

1920 . 5,670.13 

1921 . 4,965.35 

1922 . 651.20 

1923 . 1,744.40 

1924 . 1,930.85 

1925 . 2,216.06 


Enter. 


J. M. STERXIIAGEX, 
Member United States Board of Tax Appeals. 


Entered Jul. 14, 1930. 

A true copv. Teste: 

B. 1). GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

Now, January 9, 1931, the foregoing judgment certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

92 Filed Oct. 29, 1930. U. S. Board of Tax Appeals. 


United States Board of Tax Appeals. 

Docket Xo-. 18390, 24221, 40787. 

The Fidelity Storage Corporation, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 


It is hereby stipulated and agreed by and between the 
parties to the alcove-entitled causes, by their respective at- 
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torneys, tliat the decision of 1 lie United States Board of 

•f 7 

Tax Appeals in said causes, dated December '.6, 1929, as 
amended by the order of April 19, 1930, under which the 
Board entered Judgment on July 14, 1930, Ordering*, Ad- 
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judging, and Deciding deficiencies in income 
taxes against the above-named petitioner for 
calendar years in the several amounts of 

mi 

1918 . 

1919 . 

1920 ... 

1921 . 

1922 . 

1923 . 

1924 . 

1925 . 


and profits 
the several 


$8,693.08 
5,064.97. 
5,670.13 
4,695.35 
651.20 
1,744.40 
1,930.85 
2,216.06 


pursuant to 


may be reviewed by the Court of Appeals of tjlie District 
of Columbia. 

93 This agreement is made under and pji 

the provisions of Section 1002 (d) of the Revenue 
Act of 1926. 

C. H. MERILLAT, 

Attorney for Petitioner. 

C. M. CHAREST, 

F 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

Dated 2d day of October, A. D. 1930. 

Now, January 9, 1931, tlie foregoing stipulaticj 
from the record as a true copy. 


n certified 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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04 United States Board of Tax Appeals. Filed 

Oct. 29, 1930. 

In the Court of Appeals of the District of Columbia, 

October Term, 1930. 

No. —. 

The Fidelity Storage Corporation, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revene, Appellee. 

Petition for Be view. 

To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 

Your petitioner, The Fidelity Storage Corporation, 
respectfully shows: 

1 . 


Jurisdiction for Review. 


This is a proceeding for review by the Court of Appeals 
of the District i of Columbia of a decision of the United 
States Board of Tax Appeals, entered on the 14th day of 
July, 1930, and redetermining deficiencies in income and 
profits taxes against your petitioner, in the following 
amounts: 


1918 .$8,693.08 

1919 . 5,064.97 

1920 . 5,670.13 

1921 . 4,965.35 

1922 . 651.20 

1923 . 1,744.40 

1924 . 1,930.85 

1925 . 2,216.06 


95 On the 2nd day of October, 1930, counsel for 
petitioner and counsel for respondent entered into 
an agreement under and pursuant to the provisions of 
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Section 1002 (d) of the Revenue Act of 1926, t 
cision of the United States Board of Tax Appjj 
reviewed by this Court. 


lat said de¬ 
cals may be 


nd existing 
s principal 
feet, N. W., 


it 


II. 

Your petitioner is a corporation organized aj 
under the laws of the State of Virginia, having i 
office and place of business at 1420 “You” Sti| 
Washington, D. C. 

III. 

Nature of Controversy. 

1. On July 10, 1926, the petitioner filed with 
States Board of Tax Appeals, in pursuance of the pro¬ 
visions of the Revenue Act of 1926, its petition (Docket No. 
IS,390) requesting the redetermination of a deficiency in 


the United 


1918, 1919, 
$16,109.08, 
1 notice of 
under date 


income and profits taxes for the calendar years 
and 1920, and in the respective amounts of 
$4,980.49, and $5,646.82, as shown by the fina 
deficiency previously mailed by the respondent 
of May 12, 1926. 

* 7 . i 

On February 24, 1927, the petitioner filed with the United 
States Board of Tax Appeals, in pursuance of the pro¬ 
visions of the Revenue Act of 1926, its petition (Docket No. 
24,221) requesting the redetermination of a deficiency in 
income and excess profits taxes for the calendar years 1921, 
1922 and 1923, in the respective amounts of $4,945.08, 
$651.20, $1,744.40, as shown by the final notice of deficiency 
previously mailed by the respondent under daft of Janu¬ 
ary 25, 1927. 

On .September 26, 1928, the petitioner filedj with the 
United States Board of Tax Appeals, in pursuance of the 
provisions of the Revenue Act of 1926, its petition (Docket 

No. 40,787) requesting the redetermiantioln of a de- 
96 ficiencv in income taxes for the calendar ivear 1924 

j * 

in the amount of $1,930.85, and for the calendar year 
1925 in the amount of $2,216.06, as shown by the ffmal notice 
of deficiency previously mailed by the respondent under 
date of August 9, 1928. j 

The controversy before the United States Board of Tax 
Appeals, so far as here pertinent, concerned— 
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Fir. s'. Tlio propriety of the failure and refusal by the 
Commissioner pf Internal Revenue to allow as a deduction 
from gross income for each and every of the calendar years 
1918 to 19-5, inclusive, depreciation upon the fair market 
value as at March 1, 1913, of the petitioner’s building. 

Second. The propriety of the failure and refusal by the 
Commissioner to allow as a deduction from gross income 
for the year 1918, or, in the alternative, for the year 1920, 
a bad debt allowance of $13,307.62 on account of loss in 
what is styled the Sealed Package Ice Company transaction. 

Third. The propriety of the failure and refusal by the 
Commissioner to allow as deductions from gross income in 
the year 1919 loss sustained and amounts expended for 
the repairing of the petitioner’s building: iron grating, 
$877.23; skylight, $2,800; and roof, $3,000. 

With respect to the item of depreciation of the petition¬ 
er’s building, the three petitions, and each of them, alleged 
that the building had been constructed in the years 1905 
and 1906 by the individual who, upon the organization of 
the petitioner corporation, became its president. The cost 
of the construction of the building included to this indiv¬ 
idual no item of contractor's profit. The construction rec¬ 
ords that were maintained were insufficient, and numerous 
cost items were not included. In computing the allowance 
for depreciation for the several years in question, peti¬ 
tioner claims that a return of 3-1/3% per annum, based 
upon a normal useful life of thirty years from March 1, 
1913, is necessary to provide for the return to it, 
97 over that normal useful life, the value of the build¬ 
ing as at March 1, 1913, which, it claims, was not less 
than $450,000. In his determination of the deficiencies pro¬ 
posed, the Commissioner refused to allow depreciation 
upon a sum greater than his determination of the cost of 
the building, and refused to allow a depreciation rate in 
excess of 2 1 / !>%. 


As to the other items in controversy, the petition in 
Docket Xo. 18,390 alleged that there had been organized 
in the District of Columbia in 1910 a corporation known as 
the Sealed Package Ice Company. Petitioner extended to 
this corporation credit to the amount of $9,745.12, and for 
the period December 1, 1910, to July 1, 1912, the regular 
rental charge of $375 per month was entered on the peti- 
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tioner’s books at $187.50 per month, an understatement of 
the accrued rental, $3,562.50. Therefore, the account of the 
Sealed Package Ice Company on the petitioner’s books 
should have appeared on July 1, 1912, as $13,307.62. The 
ice company became a bankrupt, and in 1913 James L. Kar- 
rick, the president of the petitioner corporation, acquired 
the assets of the bankrupt, from the trustee, agreeing to 
exonerate that individual from anv liability oil account of 
the claims of the petitioner corporation as filed in the bank¬ 
ruptcy proceeding, and agreeing with the petitioner’s other 
stockholders that he should be reimbursed for additional 
expenses incurred, and that all further proceeds from the 
sale of the equipment should be shared pro r^ta with the 
petitioner on the basis of their claims. In 1918 [the machin¬ 
ery and equipment of the ice company were removed from 
the petitioner’s building and sold as scrap. The proceeds 
from the sale were insufficient to reimburse Mr. Karrick 
for his actual expenses, and the petitioner received nothing. 
Therefore, as at December 31, 1918, the balance of the 
account appearing on its books was charged off. At that 
time, litigation was still pending with respect to an item— 
a De la Yergne engine. That litigation was not 
98 disposed of until the year 1920 by an eptry on the 
court records made on June 17 of that tear. Peti- 
tioner claims that the full amount of the account with the 
bankrupt corporation should have been allowed to it as 
a deduction from income for the year 1918, or, in the al¬ 
ternative, that the loss should have been allowed in any 
event in the vear 1920. The Commissioner held that the 
charge to profit and loss should have been made in the 
year 1913. 

In Docket Xo. 18,390. the petitioner asserted that in 
the year 1919 the iron grill work on the front of petitioner’s 
building was so seriouslv damaged bv the falling of the cor- 
nice of the warehouse that installation of a ne^v grill was 
necessary. The old grill at March 1, 1913, was worth not 
less than $1,150, the depreciation sustained t4 1918 was 
$242.77, and the scrap value was approximately $30. The 
petitioner maintains that for the year 1918 it sustained a 
loss not compensated for by insurance or otherwise of 
$877.23. In the year 1919 the skylights and ijoof of the 
petitioner’s building were repaired. The petitioner main- 
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tains that the cost to it of these repairs was $*2,800 for the 
skylight, and $3,000 for the roof, and that the expenditures 
were made for repairs and not for improvements. The 
Commissioner held that the three items should be added 
to the capital accounts. 

2. On August 3, 1926, the respondent filed with the said 
Board its answer to the said petition, Docket Xo. 18,390, 
which answer admitted that the petitioner was a Virginia 
corporation with offices at 1420 “You” Street X. IV.. "Wash¬ 
ington, D. C.; that the respondent had mailed to the peti¬ 
tioner a notice of deficiency dated Mav 12, 1926; but denied 

• • 

each and every other fact alleged in said petition. 

On April 15, 1927, the respondent filed with the said 
Board a similar answer to the said petition Docket Xo. 
24,221. 

99 On Xovember 2, 1928, the respondent filed with 
the said Board a similar answer to the said petition 
Docket Xo. 40,787. 

3. The cause being at issue under the rules of practice of 
said Board upon the filing of said answers, duly came on 
for hearing on April 8, 1929, said hearing continued 
through April 9, 10, and 11. At the said hearing, and upon 
motion of counsel for petitioner, leave was granted to 
amend the said petitions and each of them to include in 
the allegation with respect to depreciation the words “in¬ 
cluding obsolescence”. At the hearing the petitioner, by 
competent witnesses, submitted testimony in support of the 
allegations aforesaid. Thereafter on December 16, 1929, 
the said Board of Tax Appeals, the final administrative 
agency in the executive branch of the Government, ren¬ 
dered its findings of fact and opinion, affirming the deter¬ 
mination bv the Commissioner of Internal Revenue of the 

•» 

deficiencies proposed. 

4. Thereafter on March 12, 1930, the petitioner filed its 
motion to vacate said findings and final order of the said 
Board, and for a rehearing. On April 14, 1930, a rehear¬ 
ing was had, and on April 19, 1930, the Board entered its 
order vacating the decision of December 20, 1929, and al¬ 
lowing the petitioner's contention with respect to a salary 
item of $9,000. Thereafter, on July 14, 1930, the Board 
entered its judgment ordering, adjudging and deciding 
that there are deficiencies in the amounts hereinbefore set 
out in Paragraph I hereof. 
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The question here presented to this honorable Court is 
whether the action of the United States Board of Tax Ap¬ 
peals was proper, under the law and the evidence. 

IV. 

Assignments of Error. 

Your petitioner further shows that it is aggrieved by the 
action of said Board and injured thereby, and that the 
errors complained of are as follows: 

100 1. That the Board of Tax Appeals erred in deny¬ 

ing to petitioner the loss sustained in the years 1918 
and 1920 of $13,307.62 ($9,365.12 plus $3,562.50) on account 
of the Sealed Package Ice Company transaction or any 
loss in said transaction. 

2. Said Board erred in holding that the Scaled Package 
Ice Company indebtedness to petitioner was a closed trans¬ 
action prior to March 1, 1913, and the loss sustained not 
deductible in subsequent years. 

3. Said Board erred in not holding that the loss sus¬ 
tained by petitioner in the Sealed Package Ic<& Company 
transaction was not ascertainable until sale of Scaled Pack- 

i 

age Ice Company assets in 191S and 1920 and tljiat the loss 
should be allowed in the years written off by petitioner. 

4. Said Board erred in finding the value of The Fidelity 
Storage Corporation building to be $278,595.32.! 

5. Said Board erred in finding the cost of The Fidelity 
Storage Corporation’s building on the books of the Corpo¬ 
ration, or its book value, was $278,595.32, there being no 
such cost or book value on the Corporation’s bof)ks and no 
evidence in the case that such cost was entered on the books 
of the company. 

6. Said Board erred in not finding the value of The Fi¬ 
delity Storage Corporation building on March L 1913, was 
in excess of $400,000. 

7. Said Board erred in refusing to consider evidence of 
replacement cost of the building. 

8. Said Board erred in finding despite Witness Mott’s 

testimony there was no market for warehouse property in 
1913. * | 

9. Said Board erred in refusing to permit Witness As- 
pinwall to testify as to the fair market value of the Fidel¬ 
ity Storage Building as of March 1,1913. 
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10. Said Board erred in denying annual deduc- 
101 lions due to obsolescence of the building and ground 
for storage uses of the character of the Fidelity 
Storage Corporation’s business in 1913. 

11. Said Board erred in denying any deductions for re¬ 
pairs to either grill work or ventilators or skylights or the 
roof, and classing all such expenditures as betterments. 

Wherefore your petitioner prays that this honorable 
Court may review said findings, decision, opinion and judg¬ 
ment, and reverse and set aside the same, and direct the 
said Board to modify its findings of fact and opinion, and 
that the Clerk of the United States Board of Tax Appeals 
be directed to transmit and deliver to the Clerk of said 


Court certified copies of all and every of the documents 
necessary and material to the presentation and consider¬ 
ation of the foregoing petition for review and as required 
by the rules of said Court and statutes made and pro¬ 
vided: and that this Court may grant such other and fur¬ 
ther relief as may appear proper in the premises. 

And vour petitioner will ever prav. 

THE FIDELITY STORAGE CORPO¬ 


RATION, 

By CHARLES H. MERILLAT, 

Attorney for Petitioner , 
Maryland Building, Washington, D. C. 


City of Washington, 

District of Columbia, ss: 

C. H. Merillat, being duly sworn, says: 

I am the attorney for the petitioner in this proceeding; 
I prepared the foregoing petition and am familiar with the 
contents thereof. The allegations of fact contained therein 
are true to the,best of my knowledge, information, and 
belief. This petition is not tiled for purposes of delay, and 
I believe the petitioner is justly entitled to the relief 
sought. 

CHARLES H. MERILLAT. 


Sworn to and subscribed before me this 1st day of Octo¬ 
ber, A. D. 1930. 


GRACE SHROPSHIRE, 


Notary Public . 
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102 United States Board of Tax Appeals, i Filed Oct. 

29, 1930. 

United States Board of Tax Appeals. 

Docket No-. 18390, 24221, 40787. 

' I 

The Fidelity Storage Corporation, Petitioner, 

i 

I 

vs. 

Commissioner of Internal Revenue, Respondent. 

To C. M. Charest, Esq., j 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent. 


Review in 
the United 
of October, 


You are hereby notified that a Petition foil 
the above-entitled causes will be filed with 
States Board of Tax Appeals on the 29th day 
A. D. 1930. 

A copv of said petition is served upon you herewith. 

CHARLES H. MERILLATl 

Attorney for Petitioner , 
Maryland Building, Washingt 


on, D. C. 


Service accepted this 2d day of October, 1930.! 

C. M. CHAREST 
F 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

Now, January 9, 1931, the foregoing* petition |for review, 
notice of filing* and proof of service certifie4 from the 
record as a true copy. 

TSeal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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103 . Lodged Oct. 29, 1930. Filed Dec. 3, 1930. 
United States Board of Tax Appeals. 
Docket Xos. 18390, 24221, and 40787. 

The Fidelity Storage Corporation, Petitioner, 


YS. 


David Burnet, 


Commissioner of Internal Revenue, Re¬ 
spondent. 

Statement of Evidence. 


The following is a statement of the substance of all the 
proceedings relevant or pertinent to the above-entitled 
cause. There is omitted therefrom the proceedings relative 
to the plea of the statute of limitations, inasmuch as the 
petitioner is not contesting on appeal the ruling of the 
Board on this point and there is also omitted all proceed¬ 
ings relative to the matter of allowance of payments made 
by the Fidelity Storage Company to its president, James L. 
Karrick, for prior years to those in which the payments 
were made, inasmuch as on motion for rehearing the Board 
of Tax Appeals decided in favor of petitioner and modified 
its former opinion disallowing these payments as taxable 
deductions for the years of the payments. 

The cause came on for hearing at "Washington, D. C., 
April 8, 1929, before Mr. William R. Green, member of the 
United States Board of Tax Appeals presiding, and there 
were present on behalf of petitioner Ben Jenkins, E. W. 
Wallick and D. J. Shorb, and on behalf of respondent C. H. 
Curl. 

The cause came on for hearing on the above consolidated 
docket numbers, covering a proposed deficiency of $16,- 
109.08 for the year 1918," $4,980.49 for 1919 and $5,646.82 
for 1920, $4,945.08 for 1921, $651.20 for 1922, $1,744.40 for 
1923, $1,930.85 for 1924 and $2,216.06 for 1925 (p. 2). 


James L. Karrick, age 67, testified (p. 50) that his prin¬ 
cipal business was building and real estate and he was in 
the storage business and somewhat interested in banking. 
Since the first year he had been president of the Fidelity 
Storage Company of which lie was the chief organizer in 
1905. The Sealed Package Ice Company had been organ¬ 
ized about 1910 with James M. Baker as president, Daniel 
C. Roper as treasurer, and witness as a director, and he 
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thought probably as vice-president. The office of the 
Sealed Package Ice Company was in the United States 
Savings Bank Building, with which witness was con- 
104 nected, and through witness it was arranged with the 
Fidelity Storage Company to erect a building ad¬ 
joining the Fidelity Storage Company for the Sealed 
Package Ice Company, the storage corporation owning a 
vacant lot adjoining its warehouse. This building which 
was erected is now a part of the present plant ^>f the Fidel¬ 
ity Storage Corporation. The Sealed Package Ice Com¬ 
pany proceeded, meeting a good many difficulties of a finan¬ 
cial nature and a great deal of trouble with the concern 
that was to furnish the machinery, but the Sealed Package 
Ice Company finally proceeded to a point where they made 
ice (p. 53). The matter had been brought to witness’s at¬ 
tention by Curtis J. Smith, an ice manufacturer, who rep¬ 
resented he knew of a new patented process for making ice 
for a price he guaranteed of 75 cents a ton and the scheme 
contemplated delivering ice at retail in sealed packages so 
it would be clean and sanitary (p. 52). Stockholders, after 
matters were delayed in getting started, refused to com¬ 
plete payments on subscriptions of stock and made a great 
deal of criticism of the officers of the compaijy. Witness 
told the stockholders witness would advance the money nec¬ 
essary to get it in running condition if the stockholders 
would agree when it was in running condition promptly to 
make their payments. The stockholders agreed to this (p. 

54) and witness put the plant in in the year 1911 and the 
company operated about six weeks. Witness called on the 
stockholders to pay up their subscriptions and reimburse 
him for the money he had advanced to the Sealed Package 
Ice Company but the money was not reimbursed to him and 
the stockholders fooled around perhaps a year. After 
about six weeks and while witness was out of the citv an 
accident occurred to the Delavcrgne engine vjhich caused 
the plant to be shut down. The stockholders not putting 
up the money, witness finally took action and the Sealed 
Package Ice Company was thrown into bankruptcy about 
1912 or 1913, he could not now remember exactlv when (p. 

55) . 

The trustee in bankruptcy tried to sell thp plant but 
could not get any offer on it and asked witness to make an 
offer which after some negotiations resulted in witness 



96 


THE FIDELITY ST0EAGE C0EP0EATT0X VS. 


making a proposition which was accepted whereby witness 
acquired the assets of the ice corporation with what title 
the trustee could give him. There were some litigations 
pending and witness introduced in evidence various ex¬ 
hibits referring to the Sealed Package Ice Company bank¬ 
ruptcy proceedings, substance of which exhibits are as 
follows: 

From the exhibits introduced in evidence the fol- 
105 lowing appeared from the original records of the 
Supreme Court of the District of Columbia in bank¬ 
ruptcy case No.,766, entitled the Sealed Package Ice Com¬ 
pany, A Bankrupt: 

“Upon consideration of the order heretofore passed 
herein on the 15th day of October, 1912, in pursuance of the 
action of the creditors at a meeting held herein on the 15th 
day of October, 1912, and for the purpose of carrying into 
effect the contract thereby entered into, by and between 
the trustee of tlie Sealed Package Ice Company, bankrupt 
and William E. Ambrose, Esq., for the purchase of the 
assets of the said bankrupt’s estate, it is, this 5th day of 
February, A. I). 1913, adjudged, ordered and decreed: 

“1. That upon the payment of the trustee herein, within 
five davs from the date hereof, the sums of monev necessary 
and sufficient to discharge the following claims, fees, costs, 
expenses, and demands: 

“First. All proved preferred claims for labor, to wit, 
the claim of John H. Follin, Seventy-seven dollars ($77.00); 

“Second: Ten per cent (10%) on all open accounts un¬ 
secured which have been, or may hereafter be duly proven 
(excepting those hereinafter especially excepted and pro¬ 
vided for) to wit, seven hundred eighty-eight dollars and 
thirty-eight cents ($788.38), being ten per cent (10%) of 
seven thousand eight hundred and eighty-eight dollars and 
seventy-seven cents ($7,883.77): 

“Third. The court costs and fees incident to the bank¬ 
ruptcy proceedings up to the appointment of the trustee 
herein, to wit one hundred and fourteen dollars ($114.00); 

“Fourth. Fees of the referee in bankruptcy, together with 
the counsel fees to the attorney for trustee and the trustee’s 
fee, to wit one thousand three hundred and fifty dollars ($1,- 
350.00); stenographer's fees eighty-four dollars ($84.00); 
premium on trustee’s bond thirty dollars ($30.00), and 
printing and notices fifteen dollars ($15.00), in all one thou¬ 
sand, four hundred and seventy-nine dollars ($1,479.00); 



and of the above sum of seven hundred, eighty-eight dol¬ 
lars and thirty eight cents ($788.38), mentioned in clause 
second, four hundred and forty-four dollars and sixty-five 
cents ($444.65) shall be retained by the trustee until 
106 the surrender of the securities referred to in the offer 
of said Ambrose as having been pledged as security 
to James M. Baker. 

“2. Upon the execution and delivery (within the same 
period of five days) of a release of the claims, preferred, 
unpreferred, secured and unsecured of James U- Karrick 
(who has filed claims aggregating $11,120.74) and the 
Fidelity Storage Company (which has filed claims aggre¬ 
gating $9,365.42), and of a bond with surety or sureties (to 
be approved by the Receiver) to exonerate and save harm¬ 
less said trustee from any and all liability or responsibility 
for or on account of the claim, preferred, unpreferred, 
secured and unsecured of James M. Baker, or any person or 
corporation, now or hereafter made or asserted against the 
said bankrupt, its trustee, assets or estate, and also from 
any and all liability or responsibility for or on account of 
any and all claims, suits, liens, or demands, on the part of 
the De La Vergnc Machine Company, The Great Lakes En¬ 
gineering Works, and the Federal Ice Machine Company, 
or any other person or corporation, against the |said bank¬ 
rupt, its trustee, assets or estate, or in respect oi[ any prop¬ 
erty in the custody, possession or control of the said bank¬ 
rupt, it trustee; the said trustee of said bankrupt’s estate 
shall thereupon forthwith transfer, assign, and convey to 
the said William E. Ambrose all right, title, estate and in¬ 
terest with which he, as said trustee of the said bankrupt, is 
or may be, vested in and to the property, asset s land estate 
of the said bankrupt, the said Sealed Package Icej Company, 
and the right is hereby reserved to the said William E. 
Ambrose and his assigns to stand in the place and stead of 
the said trustee in respect of all and any defenses which he, 
the said trustee, has or may have had, or may hereafter 
have, or which the said trustee might in anywise avail him¬ 
self, to or against any suit, action, process, proceedings, 
priority lien, claim or demand heretofore, now, or here¬ 
after made or asserted by the persons and corporations 
heretofore mentioned or either or any of them, or any other 
person or corporation, against the said bankrupt, its 

7—5340a 
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trustee, assets or estate, or any property in the custody, 
possession or control of said bankrupt, or its trustee. 
(Signed) EDWARD S. McCALMOXT, 

Referee." 

There was alsfo filed a bond in the sum of $10,000 executed 
by James L. Karrick, August *21, 1913, with William P. 
Metcalf as surety, said bond being approved by Referee 
McCalmont August 22, 1913, providing for the ful- 
107 fillment of the order of Februarv 5, 1913, bv the 
Referee in Bankruptcy. 

Also an agreement dated August 21, 1913, between James 
L. Karrick and A. Leftwich Sinclair as trustee in bank¬ 
ruptcy of the Sealed Package Ice Company providing that 
in the event Karrick or his surety, Metcalf, should not per¬ 
form the conditions of their bond that certain certificates 
of stock of the Fidelity Storage Company in the sum of 
$10,000 which had been placed in escrow with the Conti¬ 
nental Trust Company as collateral security for the per¬ 
formance of the conditions of the bond aforesaid should be 
held as further assurance of the performance of the con¬ 
tract of purchase of assets made by Mr. Karrick. 

A deed signed by the Fidelity Storage Company by James 
L. Karrick, its president, dated August 21, 1913, and filed 
in the Bankruptcy cause the following day reciting that 
William E. Ambrose by an order of the bankruptcy court 
had had conveyed to him all the assets of the bankrupt’s 
estate upon compliance with the terms of sale and one of 
the conditions of the order of sale was that the Fidelity 
Storage Company shall release all claims preferred and un¬ 
preferred, secured and unsecured against the bankrupt, 
that the Fidelity Storage Company in consideration of 
$1.00 remised, released, set over and quit claimed unto Sin¬ 
clair, as trustee in bankruptcy, all claims or demands pre¬ 
ferred and unpreferred, secured and unsecured which the 
Fidelity Storage Company had against the bankrupt Sealed 
Package Ice Company or its property, assets and estate. 

A report of trustee Sinclair dated August 25, 1913, re¬ 
citing that Karrick as assignee had complied with the terms 
of the order passed by the court February 5, 1913, and that 
Karrick had paid to Sinclair as trustee $2,4’58.38 as speci¬ 
fied in the order and that Sinclair as trustee had executed 
and delivered to Karrick a formal conveyance, transfer 
and assignment of all the property, assets and estate of 
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the Sealed Package Ice Company as directed by the court 
and praying the court to pass appropriate orders for the 
proper distribution of the money received by the trustee 
and for the approval of the account. 

A letter dated August 8, 1913, written on the letterhead 
of the Fidelity Storage Company by James L. Far rick ad¬ 
dressed to William E. Ambrose enclosing said Ambrose a 
check for $1,048.38 payable to the order jof trustee 
108 Sinclair and stated to be the final payment in full 
of the purchase by Karrick of all the assets of the 
Sealed Package Ice Company. The letter stated that the 
Follin claim was to be contested and that no payment to 
James M. Baker was to be made until delivery jof certain 
securitv held bv him. ' 

A dividend sheet of a first and final dividend pf ten per 
cent to the general creditors of the Sealed Package Ice 
Company, marked Schedule B, as follows: 

“Balance from Schedule A.i..$!X)4.S0 

“Name of creditors. Amt. of claim. Dividend. I'ay to 

“Baker, James M.S4.44C.GO 444.G7 (J. L. Baker 

to he paid l>.v the trustee on 
the surrender by .Tames M. 

Baker of securities referred 
to in referee’s order of Feb. 

5 , 1913 . 


Barber & Ross. 

42.88 

4.29 

Creditor 

Burhorn. Edwin . 

.. 97.55 

9.7(5 


icholson. 

Ches. Supply Co. 

4.80 

.48 

G. Ij. Baker. 

C. & P. Tel. Co. 

37.47 

3.75 

Creda 

tor. 

Cook, Bernheimer & Co. 

20.00 

2.00 

(5. I, 

. Baker. 

Demar, Robert. 

26.S0 

2.08 

• • * < 

> M 

Demnrest. D. F. 

.. 12S.OO 

12.80 



District. Machine Works. 

.. 121.13 

12.11 

W. 0 

'. English. 

Douglas, L. A.. Assignee. 

.. 298.(58 

29.87 

Bran 

lenburgs 

Eisinger Bros. 

24.84 

2.48' 

(J. IJ 

. Baker. 

(iarlock Packing Co. 

14.05 

1.50 


*4 

Hiles, & Co.. C. A. 

31.78 

3.18 

Tuck 

?r & Kenyon 

.Tohns-Manville Co. 

.. 774.74 

77.47 

L. P, 

Loving. 

Jones Cold Storage Door Co... 

48.50 

4.85 

Bran 

denburgs. 

National Electric Supply Co... 

92.94 

9.29 

1-4 

• 

72 

Whipple. 

Raub. S. C... 

009.40 

00.94 

L. P. 

Loving. 

Standard Oil Co. 

.. 727.57 

72.70 

A. L. 

Sinclair. 

-laybaugh. Oeo. E. 

.. 170.00 

17.00 

(’red i tor 

Simons. A. J . 

2G7.50 

20.75 

J. T. 

Sheirier. 

Sheiry, Franc E. 

4.00 

.40 

G. L 

Baker. 

Wash. Gas Light Co . 

85.30 

8.53 

F. E. 

Fenning. 


8.075.52 

807.5(5 




“Retained for anticipated expenses . .$807.50 
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An order of the Referee in Bankruptcy stating the trus¬ 
tee’s account and directing distribution of the dividend 
aforesaid. 

An order of the Justice of the Supreme Court of the 
District of Columbia filed May 8, 1913, reciting that the 
cause bad come on upon the petition of James M. 

109 Baker for a review of the order aforesaid passed by 
the Referee on February 5, 1913, and overruling and 

denying the objections of James M. Baker to the order of 
February 5, 1913, and ratifying and confirming the afore- 
said order of February 5, 1913. 

A paper dated August 21, 1913, signed by William E. 
Ambrose, reciting that he had assigned, transferred and 
set over unto James L. Karrick, his executors, administra¬ 
tors or assigns, all right, title and interest which Ambrose 
had by virtue of a contract “of sale of the property, assets 
and estate of the Sealed Package Ice Company arising from 
the acceptance of the offer made to me by the creditors in 
meeting assembled on October 15, 1912, under and bv virtue 
of the order parsed in the above entitled cause on February 
5, 1913, directing a transfer to me of the property, assets 
and estate of said bankrupt upon compliance with the terms 
mentioned in said offer.’’ 

110 Witness testified that the Sealed Package Ice Com¬ 
pany had given notes which were being carried by 

the First National Bank of Richmond and the United 
States Savings Bank of Washington, of which witness at 


that time was president, and witness and James M. Baker 
paid these notes which had been discounted at the banks 
named, there being an agreement between Baker and wit¬ 
ness they would pay these notes and Baker after some de¬ 
lay finally paying his share and witness personally paying 
his half. These notes were one for $1,000 and the other for 
$7,500 (p. 62). 

Testifying as to the steps taken by him with reference 
to the plant after he had acquired the assets of the Sealed 
Package Ice Company, the witness stated: 


“A. I tried to sell the plant and did finally make an 
agreement to sell it for $4-0,000 to the Bethesda Ice Com¬ 
pany. 

Q. And when was that ! A. I think that was about—well, 
I can not again remember the years. 
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Q. It was after-. A. It was sometime Afterwards, 

because we did not—there was some delay after paying 
that money, there was some delay about getting the title 
to the plant,—I have forgotten now just what tlhat was,— 
there was so much litigation,—that I can not recall just 
what it was now, but we did not get a clear title, I think, 
for a year or two, I think it was about that time jwe entered 
into an agreement with the Bethesda Ice Company to buy 
that plant. 

Q. Well, when you say ‘we entered into an agreement,’ 
who do you refer to in that respect ? A. Well, I refer, I 
might say to myself, and also to the Fidelity Storage Cor¬ 
poration, who were also interested in this—in the assets, 
the physical assets. 

Q. What interest did they have in the assets? A. Be¬ 
cause I had entered into an agreement with them,—I think 
the agreement I entered into was at least a verbal agree¬ 
ment I entered into was before F released my claim, or 
their claim that they had against the bankrupt corporation; 
there was an object and reason for that; I do not know 
whether vou want to go into that reason or not. 

Q. Well, what was the purpose of this agreement; why 
was it entered into? A. I think there were two or three rea¬ 
sons, one was that it took less money for me to buv the 
plant, if I paid ten cents on the dollar for the unsecured 
claims; I did not care to deposit a check with the receiver 
or with the trustee for ten cents, on my claim, for instance, 
or the ten cents on the claim of the Fidelity Storage 
111 Corporation, because we were expecting to reimburse 
ourselves out of the assets of the company—the as¬ 
sets of the bankrupt corporation, after we had acquired 
them, or after I had acquired the title to it. 

Q. Again, by the pronoun 1 we’ you refer also to the 
Fidelity Storage Corporation? A. Yes, sir. 

Q. Now, that agreement you say was not a written agree¬ 
ment? A. Well, not the original, no, I do not t Gca ll any 
writing to that effect, but we had talked it over altid agreed 
to it. 

Q. And in general, what were the terms of that agree¬ 
ment? A. I think there was some minutes of the corpora¬ 


tion that sets that forth, but I can tell it as nea 


• as I can 


recall it now. 
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Mr. Curl: Your Honor, if there are minutes, I would pre¬ 
fer the minutes.” 


The agreement between the Fidelity Storage Company 
and witness was that witness was first to be reimbursed 
for whatever c^ish he paid out in acquiring the assets of the 
bankrupt corporation and after that, as witness recalled 
it, the Fidelity Storage Company and witness were to share 
proportionately on each of their claims. Witness had some 
preferred claims and the storage company had some pre¬ 
ferred claims and they were first to dispose of them and 
then share proportionately on their claims which were not 
preferred—this after witness obtained reimbursement of 
the cash he wqs to expend in buying the bankrupt assets 
and defending the various suits he had assumed to defend. 

Witness and the storage company made a good many 
efforts to sell the ice plant as a whole, advertising it in ice 
trade journals and having interviews with different 
112 people. Their negotiations with the Bethesda Ice 
Company took a long time as they received a good 
many propositions from that company. The first proposi¬ 
tion from the Bethesda Ice Company (p. 70) was to be 
all cash. Then the Bethesda Company people found it was 
not easy to raise all the money necessary to buy the plant 
and put u}) a building at Bethesda and have enough capi¬ 
tal to run on. Tliev asked witness to make other terms 
and witness finally agreed to sell for $10,000 in cash and 
the balance in bonds to be issued by the Bethesda Company 
which for a year or year and a half or more were trying to 

raise the monev and sell stock but finallv did not carrv the 

• •> • 

deal through. These attempts to sell ran through from 
1013 to about 191() but no offer was made that was accepted 
and consummated. 

The assets of the ice company meanwhile were located 
in tlie building that had been erected for them during this 
period. Consideration, after the Bethesda matter seemed 
to hang fire, was given to forming a new company of their 
own as thev did not want to dismantle or change the 
machinery but left it where it had been originally put. 
Witness and the Fidelity Storage Corporation considered 
the matter together. 

There was then introduced in evidence the account of 
the Sealed Package Ice Company as it appeared on the 
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Fidelity Storage Corporation’s transfer ledgejr, compris¬ 
ing two pages as follows: 


(Here follow photolithographed pages Nos. 11 

115.) 


3, 114, and 


Witness testified that he could remember that 

was pretty 


whether it 
growing ac- 
arging this 
:e amount; 
r nionev in 
t that par- 


116 

there was some charge-otf in 1916 and he 
sure it was $3,000 but he would have to depend upon the 
books. The matter of this charge-off was discussed by the 
storage company. “The matter was discussed 
was a wise thing to carrv on this constantlv 
count for rent—whether we should continue ch| 

Sealed Package Ice Company with this lan 
some days we thought we were going to get or 
full, and other times it seemed doubtful, and i 
ticular time, I think that was at the end of the vear when 
we were closing our books, someone suggested that tliev 
did not think it was a wise thing to carrv on our books an 
asset which might be doubtful, and I think at that time we 
charged off $3,000, but I am a little vague as to the real 
reason why it was done.*’ (p. 77.) 

The original rent the Sealed Package Ice Cojnpanv was 
to pay the Fidelity Storage Corporation witness thought 
was $375 a month and that later an additional room was 
rented to the ice company for $25 a month making a total 
rent, if witness remembered right, of $400 a month but 
this room was to be taken by a corporation known as the 
Northwest Packing Company. 

Witness could not be positive as to the year but was 
quite sure that it was in 1918 that “wo sold the compres¬ 
sors (of the ice plant) to some concern and we sold the' 
cooling apparatus on the roof of the building to isome other 
concern. The Delavergne engine people with whom they 
were having litigation came down, said they had an oppor¬ 
tunity to sell the engine to an electric light planjt in Alaska 
and an agreement was made with them whereby {hey should 
sell the engine and receive the money and deposit same 
in the Continental Trust Company pending germination 
of the litigation. Witness thought this was iij 1918 that 

° . i, 

arrangements were made to sell the engine, which was re¬ 
moved from the building at that time by the belavergne 
people. 
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They had previously received offers from others for 
the Delavergne engine and there was introduced in evi¬ 
dence dated May 28, 1018, a telegram from one Kitzmiller 
inquiring about the Delavergne engine, to which witness 
had replied that the Delavergne engine had been sold and 
had then written concerning other machinery still on hand. 
This telegram and the reply was in substance as follows: 

117 Petitioner’s Exhibit 23. 


Western Union Telegram. 

Received at E 415 XV BX 14 2 EX Oil XEW YORK 
405 P Mar 28 1918. 

Fidelity Storage Co., 

Washington, 1). C.: 

Wire immediately l)e la Yergne engines type size number 
of evlinders lowest price what includes. 

S. M. KITZMILLER, 

McAlpin Hotel. 

4:25 P. 

(Filed Sealed Package Ice Co.) 

118 March 2S, 1918. 

S. M. Kitzmiller, 

McAlpin Hotel, 

New York Citv: 

* 

Replying to your wire of March 28. 

The De la Yergne engine has been sold. 

The onlv machinery we now have on hand for sale is 
• * 

the Holden Process Congealer, 50-ton capacity. 

This Congealer manufactures ice in crushed form and 

c 1 

then compresses this ice into cakes of 200 lbs. each by 
hydraulic pressure. 

This unit consists of the congealer and necessary forms 
and presses for pressing the product into cakes. 

This ice can beimade at as cost of 75^ per ton. 

It was operated with a 50-ton Manning compressor. 
You understand, however, that the Manning compressor 
has been sold. 

FIDELITY STORAGE CO., 

-, Pt 'evident. 

K-M. 
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119 The Delavergne Engine Company received pay¬ 
ment for the engine from the people in Alaska and 
the entire purchase price was deposited in the Continental 
Trust Company subject to termination of the litigation 
which had been pending ever since the Sealed Package Ice 
Company went into bankruptcy. The litigatioh with the 
Delavergne Engine Company had been closed anti the cause 
entered settled and dismissed by their respective attorneys 
on July 21, 1920, and there was introduced in evidence from 
the court records papers showing this cause apd the dis¬ 
missal. 

Witness testified in answer to a question as |o what he 
regarded the Sealed Package Ice assets to be wojrtli in 1913 
that he did not know whether he could answer jthat ques¬ 
tion. There was a plant that cost between eightyjand ninety 
thousand dollars and “I thought I could sell it for per¬ 
haps half of that much, and I thought it was wcjrtli that if 
and when we got all of this litigation cleared up; that was 
a large part of the consideration that I was paying, was 
relieving the trustee from all of this litigation that came 
to me, and he said, ‘Why, we can not fight these cases be¬ 
cause we do not know anything about them.’ t told him 
I thought I could,— I knew the facts about the Ij)elavergne 
Engine claim; I did not think at that time that tjheir claim 
was good.'’ 

Witness further testified that as near as he c|mld come 
to it he thought that half price of cost of putting up the 
plant for the Sealed Package Ice Company ought to meas¬ 
ure its worth but that whether he could sell it was another 
thing when he bought it. He had not considered or reached 
any conclusion as to each separate piece of machinery. 
Smith, who had interested him in the Sealed Package Ice 
proposition was the man representing the Bethesda people 
and he was basing his value partly on what w: 
pected to sell the plant to them for. 


120 


Sealed Package Ice Company. 


tness ex- 


On cross examination witness Karrick testified 
say Curtis Smith was the main organizer (p. 13| 
Sealed Package Ice Company. Witness owned a 
of the stock of the Fidelity Storage Company. Aj 
much he owned of the stock in 1918, witness said 


lie should 
9) of the 
majority 
sked how 
had not 


he 
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figured it out and could not say ownership,.limiting it to a 
particular time, without looking up the books but it was 
over $100,000 worth of stock, probably $120,000. By stip¬ 
ulation it was agreed Mr. Karrick's holdings of Fidelity 
stock ran from 78 to 80 per cent of the total capitalization. 

Witness owned $5,000 of stock in the Sealed Package Ice 
Company and had made it several loans. The Sealed Pack¬ 
age Ice Company had never paid anything toward erection 
of the building it occupied. It had expended some money 
in getting the building ready for use in the way of lining it 
with cork and work of that kind in the interior, fitting up 
their quarters, putting in the foundations for the ma¬ 
chinery which was very heavy and quite expensive but 
these foundations had nothing to do with the building. 
There were some floor beams the ice company took out of 
the second story because the ice machine was so large that 
it took two stories to contain it (p. 144). They spent con¬ 
siderable money in that way getting ready for occupation. 
His best recollection was that it was in 1911 it operated 
for six weeks but he would have to refer to books and could 
not answer more questions as to dates without the books. 
The most expensive litigation witness assumed to defend 
was the Delavergne engine suit which was fought through 
for quite a number of years but there were several suits 
against the ice-company. The Delavergne suit was com¬ 
promised without going to trial. Other suits were by the 
people who had furnished the ammonia, involving several 
hundred dollars, and he thought there was a suit by the 
people installing the cork lining in the rooms. There was a 
long delav and might have been some effort made to set 
aside his agreement to purchase the assets but he did not 
recall now any such attempt (p. 14b). The account of the 
storage company against the Scaled Package Ice Com¬ 
pany, he thought, was practically all for rent but he might 
be wrong as to that. Kent was charged after they went into 
the hands of a receiver. He did not remember whether the 
storage company charged rent after witness took the assets 
over. The quarters were in the hands of a receiver 
121 for a vear and mavbe two vears and during that 
time rent 1 was charged and we claimed that was a 
preferred claim against all of the assets of the company. 
\Ye also claimed the rent for three months prior to going 
into the hands of a receiver was a preferred claim. He did 
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not know whether there was any rent charged up on the 
Fidelity Storage Company's books for the period during 
which witness held title after his purchase. The books 
would show that. There had been an informal talk he 
thought of the directors of the Storage Conjpany before 
witness bought the ice company assets. That was the way 
they mostly did business. It was not a fact that witness 
just discussed this matter with himself. It was talked over 
in the company and they even discussed “ whether the com¬ 
pany would advance half of the money to buy the plant and 
buy it jointly with me, but for some reason I cannot recall 
now, it was decided 1 had better buy it personally”. He 
could not now remember the directors of the company with 
whom he talked but he did recall discussing it with some or 
all of the directors. Thev were the onlv persons lie had 
talked with. Thev did not often have formal meetings of 
the directors. The meetings were all in the office of the 
Storage Company and the directors would sif. down and 
discuss the matters in question but there was a definite 
understanding reached between them (p. 150). 


Q. Now, just what was that definite understanding? A. 
That I was to—it was finally decided I was to buy the plant 
with my personal funds, and that I was to gj?t back the 
money that I expended to buy this plant, and tha|t after that 
it was to be owned by us, as our interests appeared, in pro¬ 
portion as our interests appeared,—I am not counting what 
the—what part of my claim was against the Sealed Pack¬ 
age Ice Company was preferred,—I had put a lien on it for 
a less amount of money than I had expended on it and they 
did not pay me, so I considered that was a preferred claim; 
the Fidelity Storage Corporation had part of its rent was 
a preferred claim; now, those two preferred claijns were to 


be proportioned and paid out of the assets, after my cash 
was returned, and then we were to come in on our unse¬ 
cured claims in the same proportion that we had agreed on 
with tlie preferred claims. 

Q. Now, I believe you testified that this plant lijad a value 
of about $60,000 at that time? A. It is hard foil me to set 


a value; I would not want to say the plant had—the 
122 plant had cost about $90,000—I do not know why it 
was not worth $90,000, but I would not expect it 
would be a quick matter, at least, to sell it for $90,000 in 

cash. I 
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Q. As a matter of fact, you tried to operate it and found 
it to be a perfect failure, did you not ! A. Xo, that is ab¬ 
solutely untrue. 

Q. Why did you not operate it then ? A. Because the 
stockholders refused to pay the bills of the company, and I 
got tired of advancing them money for their benefit, and 
told them so. 

Q. Well, if it had been a real success you would not have 
let it pass out and lose the money you had in it ? A. I did 
not intend to when 1 bought it: I thought we might operate 
it ourselves. 

Q. Well, if it had been a success, why did you not operate 

it? A. Well, there were various reasons: some of us got 

cold feet: I sav well, I was busy with other things, when 

the thing finally came into my possession it was a long time 

coming into my possession: we discussed it a great many 

times and finally decided we would sell the plant, because 

about that time we got this offer of forty thousand dollars 

for it: finally when that died out, I cannot tell vou the 
• < • 

reason we did not continue: we got tired of the idea. 

Q. Is it not a fact that when the ice, when cut, had a 
cloudy appearance and it did not take on the market? A. 
We had no—it was cloudv,—we had no difficulty in selling 
our product; we sold every pound we made while it was 
running. 

Q. But you could have made a lot more pounds than you 
did make, could you not ? —. We ran it: the difficulty was 
with the installation of machinery; we did not run very 
many davs, twenty four hours in a dav without some tuning 
up or something going wrong with it; as a matter of fact, 
after it got running, 1 think a few davs after it got run- 
ning, 1 went off on mv vacation and the actual running of 
the plant I saw very little of because an accident had hap¬ 
pened to part of the machinery while I was away; I came 
back from my vacation, when 1 found that the company was 
not preparing to go ahead and run the plant, I was 
123 not the man to run it, and was not running it. 

Q. Now, Mr. Karrick, from the time you pur¬ 
chased it until you sold it as junk, did you ever have a legal 
and binding offer to buy it? A. I do not know whether it 
was legal and binding or not, but I do not think it was. 

Q. The Bethesda parties talked of buying it, but never 
got to where they could make a definite proposition? A. 



DAVID BURNET, COMMR. OF INTERNAL REVENUE. 109 1 

They agreed to buy it, but as I understand it, they never 
got money enough to buy—to pay for it,—the directors of 
the company were there four or five times or many times; I 
went over the plant with them and explained it to them,— 
Curtis Smith, the man who got us into this plint, and who 
was a very enthusiastic mover in it, was one of the head 
men in the Betliesda plant, and he was the one i:hat brought 
them over and suggested to them to buy the plant, and he 
had told me that sometime before, that is one reason we 
waited for him, he said, “I am going to organize a com¬ 
pany out here in Betliesda to take over this plant off of 
your hands”. 

Q. But nothing ever matured in the matter? A. We 
never got any deposit on it, and nothing matuijed. 

Q. The only chance you had to sell it was by rendering it 
into junk, as you did when you disposed of it? A. No, we 
talked with many other concerns, but none quite |as definitely 
as we did with the Betliesda Ice Company; we had a 
number of ice companies look at it, even the American Ice 
Company looked it over and talked very favorably at that 
time of buying it, but finally gave it up, and the main excuse 
they gave was because it was not that the scheme was not a 
good scheme, and that it was an economical way of mak¬ 
ing ice, but the main trouble in their mind sejemed to be 
with the original concern who sold us the ice manufactur¬ 
ing machine had gone into bankruptcy and had gone out 
of business, and we even went so far as to find jthe machin¬ 
ist who made that machinery for the Federal Ic|e Company 
and got in touch with them and got them to sajv that they 
would continue to—they had the patterns, and if any part 
broke down, or anything of that kind, that they would 
supply these parts to whoever bought the plan];. We had 
a good deal of correspondence about that,] but people 
124 seemed to be rather timid about goin^ into this 
somewhat untried system; it was not entirely un¬ 
tried; there was a plant running in Newark, New Jersey, 
which I went to see and another one in Providence, Bhode 
Island, which I went to see and they were both running 
before we went into this—they did not last jverv long- 
after the Federal Ice Machine Company went o|it of busi¬ 
ness. 

Q. But you never did get any definite offer for it at any 
time? A. No. 
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Q. Xow, you testified, in chief, that the value of those 

assets at March 1, 1013, were worth $40,000? A. Yes, I 

think tliev were worth that. 

% 

Q. You think they were worth that? A. 1 think they 
were worth that. 

Q. Did you know of any sales of machinery at that time 
like that being made? A. There was no other machinery 
on the market just like that. 

Q. And you had made all kinds of efforts and were not 
able to get any offer anywheres near $40,000 for it, were 
you? A. Well,:we were still,—sometime after that we were 
still expecting to sell it under this agreement with the Ice 
Company—Bethesda Ice Company. 

Q. But you never did get an offer? A. Yes, we got that 
offer and I held it for a long time, but they did not pay any 
monev down; I think we were a vear and a half, or mavbe 

V r • 7 % 

longer than that waiting for those people. 

Q. That was in 1913, was it, or about that time? A. Well, 


I do not know the date. 

Q. You made efforts to sell it immediately you got pos¬ 
session of it you started in then and tried to sell it? A. 
Well, shortly after we got possession of it we were ap¬ 
proached by Smith with this proposition that he would 
organize and—-organize a company and take it off our 
hands, so I can not recall we did anvthing more than to wait 
for Smith to carry out his proposition. 


In answer to the Tax Board member, witness testified he 
advanced the money and made the actual purchase. 


125 By the Member: 

Q. Were you buying wholly for yourself, or in part for 
the Fidelity Storage Corporation? A. I do not know how 
to answer that any more definitely than I have told about 
this agreement I had with the Fidelity Storage Corpo¬ 
ration. T would sav that 1 was buving it for both of us,— 
it was for the benefit of both of us,—I think that is the 
proper answer. 

Q. Ton would say then, that after vou got vour monev 
out of it—the money you had advanced, personally, to pur¬ 
chase, that you were equal owners or joint owners in pro¬ 
portion to the claims that you had? A. Yes. 
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Q. That is, 1 lie proportionate ownership wjould he- 

A. Proportioned in the—first we were to getj out of the 
assets, after getting my money out of it,—my cash, we 
were to proportion our claims that were preferred,'—they 
had some preferred claims and so did I, and we estimated 
those ought to be paid first, but I expected \o even get 
enough out of it,—if we had gotten $40,000 we I would have 
gotten all of our claims, preferred and unprelferred, and 
made a profit in addition, after the claims were paid we, 
I think we were to divide equally,—that has got a little 
hazv in mv mind now, about the final, in fact 1 do not know 
that I did give any agreement, because at that time it was 
indefinite whether we were going to get $40,000,—1 am 
trving to differentiate,—the talks we had and agreements 
we had when we bought it, and the feeling that gradually 
grew up among us later on when we got this offer. 

Q. You would say that after your advance li^xd been re¬ 
paid you, you as an individual and the Fidelity Storage 
Company owned each an interest proportionate to the 

amount of vour claimf A. Yes, sir. 

* 

I 

120 Witness Harry S. Plager (p. .‘>03) testified that he 
personally carried out the sale of part of jtlie Sealed 
Package Ice machinery. He had sold the presses and the 
rollers and the tank that contained the rollejrs to Ben 
Einstein and thought Einstein gave either $100 or $110 
for them. j 

l 

James L. Karrick, being recalled, identified a letter dated 
July 11, 1912, signed by the Fidelity Storage Company, 
James L. Karrick, President, addressed to the receivers 
of the Sealed Package Ice Company making ail offer of 
purchase of the assets. Mr. Karrick testified thaj after the 
Sealed Package Ice Company had gone into receivership 
the material of the company remained in the storage build¬ 
ing (p. 390) and until, he thought, 1918. Part df the ma¬ 
terial had been sold by Plager he knew to Ben Eijisteiu but 
before this last sale of the ice making machinery other 
parts had been sold. They had two large compressors 
for compressing ammonia, large powerful heavy machines 
15 feet high he should think and weighing six or seven 
tons apiece. Those machines, which were commonly used 
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in most all ice making* plants, were sold to some icc com¬ 
pany, the name of which lie had forgotten now. The amount 
received for them he thought was $1,600. They sold other 
material. The cooler on the roof. This was a tower of 
metal and metal cans and the condensation water came 
from those compressors, became very hot and you needed 
cold water to cool the compressors all the time they were 
running. That was quite a large affair and stood up above 
the roof 30 or 35 feet. It was his recollection they got 
$1,100 from that cooler. Whether the purchasers took it 
down or they took it down and included it in the price he 
did not remember but thought the purchasers took it down. 
There were two Buffalo pumps that were sold but he was 
a little hazy at the price. 

Mr. Jenkins stating that they had in the undisputed 
record that the equipment was sold as junk for $4,500, Mr. 
Curl stated they were not disputing that at all and he saw 
no reason to take this matter up piece-meal as he was not 
trving to rebut it. 


127 


Values. 


Witness James L. Karrick testified that he came to 
Washington in 1898. Ever since he was 22 years old he 
had conducted building operations, in Boston and in Den¬ 
ver and then in Washington. He had built apartment houses 
and dwelling houses and had been president of the company 
which put up the Southern Building in Washington. 

The original building of the Fidelity Storage Company 

was 60 bv 200ifeet in area and 80 feet high. It had nine 

stories. It was built of reinforced concrete floors and 

brick bearing walls for the structure and that was divided 

into rooms. When they first built they did not provide all 

the floors with rooms but later from time to time divided 

the floors up into rooms. The foundation of the building 

was reinforced concrete put in with a wide footing eight 

feet wide on account of the clav soil and the foundation 

* 

was reinforced concrete about seven feet below the surface 
of the ground.i The building was designed to carry a live 
load of 250 pounds to the square foot but as a test shortly 
after the building was erected they loaded 850 pounds live 
load to the square foot on it. The addition to the building 
was 40 feet by 200 feet. The first two stories had been put 
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in with footing's and foundations for tlie Sealed Package 
Ice Company as lessee but so constructed as to footings, 
foundations and columns to carry a building nine stories 
high. This construction was in 1910 or 1911 ahd the build¬ 
ing was carried to its full height about 1912 pr 1913 and 
finished he thought early in 1913. The type of Construction 
of the new or west part differed from the original east por¬ 
tion in that the west section was carried on stee!. “I” beams 
instead of reinforced concrete. As finished, the completed 
building was 100 bv 200 feet or rather a little bit larger. 
There were approximately 1500 rooms in the building. 
The exterior walls started at a thickness of 20 inches and 
after three stories dropped to 20 or 22 inches and then 
for the top floor to 18 inches. The inside walls’ thickness 
was 4 inches less. The doors were all “fire proof doors 
and fire proof jambs,—metal doors and metijl jambs on 
three hinges, and they are fastened on by the hinges on 
one side in three places, and the hinges go cleat across the 
door, and after the door is closed they are fastened in three 
places on the lock side,—the side opposite fromj the hinges, 
so that the?/- arc six fastenings on each door”. 

128 This was for extra safetv in case of fire. 

In his opinion, the value of the building as it 
stood March 1, 1913, including all the appliances in the 
building, like vaults, etc., and safe deposit bo^es and the 
elevator and all, was about $450,000. The culpc contents 
were 1,950,000 cubic feet. A fairly accurate rough or quick 
way of figuring up the cost would be to estimate at 22 or 
22-i/2 cents a cubic foot. The value of $450,0|)0 included 
vaults, elevators and other things separate froijn the value 
of the building. The elevators March 1, 1913, jvere worth 
about $40,000. There were two freight elevators and one 
passenger elevator. The freight elevators lmd a gross 
capacity of 8 tons so that they could run a loaded van on 
the elevators and carrv it loaded to the floor thev wanted. 

Witness was chairman of the Appraisal Copimittee of 
the Continental Trust Company which had four ’pr five mil¬ 
lion dollars of loans on real estate in Washington and wit¬ 
ness thought he had passed on practically ail of these 


loans and for a considerable period of time he had passed 
on all loans made by the United States Savings Bank. 

8—5340a 
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The question of depreciation was a pretty hard one to 
answer definitely. The doors showed some disintegration 
and had begun in places to wear out. The brick walls would 
last a long time. 

There were safe deposit vaults in the building but their 
doors had become practically obsolete because of the acety¬ 
lene torch which made the original doors no longer burglar 
proof. 

The character of the neighborhood at 141 li and U, where 
the storage building was located, had changed very much 
in the last few, years because colored people had come in 
all through the neighborhood and caused the whites to move 
awav. A great deal of the storage business was conducted 
by the ladies and they did not like present surroundings 
because of the colored people (p. 116). 

One safe deposit vault had been put in about the time the 
first unit of th|e building was erected and the second one 
about 1912 when tliev took over the front room which had 
been originally designed for the Northwest Packing 
Company. 

In his opinion, .‘>0 or 35 years at the outside would be 
the normal useful life and expectancy of the storage build¬ 
ing from March 1, 1913. After that it would not 
be fit for storage of household furniture, silverware 
and valuables. 

129 Witness Karrick testified that he contended the 


storage company building was a fire proof building 
but the board of fire underwriters differed from him a little 


bit about that. By March 1, 1913, the portion built for the 
ice company had been carried to the full height of 80 feet. 
The outside of the building was all completed but there had 
been no changes since March 1, 1913, except some interior 
rooms had been made. 


He had arrived at a valuation of $450,000 as of March 1, 
1913, bv studving the matter a good deal and finallv de- 
ciding on a basis of 22 or 22-1/2 cents a cubic foot a week 
or so ago. He did not recall he had ever made any valua¬ 
tion on it before. He did not recall whether he had hereto¬ 


fore made anv affidavit as to valuation of the building. 

* o 

Shown an affidavit signed November 4, 1924, witness said 
that was his signature. The affidavit stated the valuation 
of the buildingi as of March 1, 1913, at $303,109.30. He 
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must have believed at the time that valuation t 
or he would not have signed it but it occurred 
that this was the value of the building possibly before the 
interior rooms were put in the new part, although he 
thought they were in bv March 1, 1913. He knew some of 
them were in bv that date. Tie had forgotten all about the 
statement in the affidavit and did not recall now how much 
consideration he had given to it at the time of signing. 
The affidavit was introduced in evidence and is as follows: 

I 

130 Respondent's Exhibit “A”, 18390.j 

Affidavit. | 

The site at 1420 U Street, N. W., Washington, D. C., was 
purchased at a cost of $1.00 per square foot and jhad a value 
of $30,000.00 as of March 1, 1913. ! 

The building constructed upon this site was a Ware¬ 
house and storage plant known as the Fidelity Storage 
Corporation, and is now operating as a storage plant under 
the same name, the president of which was Janies L. Kar- 
rick and is now. 

The building was constructed in 1906 and 191.2 of brick, 
concrete and steel, and additions to the interior work were 
added each year until 1913, at a total cost of $303,109.30. 

The depreciation sustained to 1913 has been offset by 
appreciation. 

The building including the machinery had a value of 
$303,109.30 as of March 1, 1913. This value was estab¬ 
lished by comparison of like properties in the same com¬ 
munity and upon records of inventory and additions. 

Be it remembered that on this 2nd day of April, 1924, 
personally came before me, James L. Karrick, Jr., a No¬ 
tary Public for the District of Columbia, James L. Karrick, 
party to the foregoing statement, known to me [personally 
to be such, and acknowledged the said statement to be his 
own act and deed, and that the facts therein stated are 
truly set forth. Given under my hand and seal of affidavit 
the day and year aforesaid. 

(Signed) JAMES L. KARRICK. 

(Signed) JAMES L. KARRICK, Jr. 

My Commission expires November 4, 1924. 


p be correct 
Ito him now 
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131 The secretary of the corporation in 1914 was P. 

H. Smythe. Witness identified a photostat as in the 

handwriting of Mr. Smythe and in it, the affidavit being 
sworn to on May 29, 1914, Mr. Smythe stated the valuation 
of the building to be $100,000 and the property for sale at 
$100,000. Witness had never heard of this affidavit, which 
had been filed before the Tax Board of the District of Co¬ 
lumbia before. The affidavit was introduced in evidence as 
respondent’s Exhibit “B M , and is as follows: 

132 Respondent's Exhibit “B”. 

20551 @ 60c. Old. 12331-105,000. 

Board of Equalization and Review, District of Columbia. 

Washington, May 29, 1914. 

(Excerpt from Act of Congress Approved July 1, 1902.) 

“Section 5. That hereafter all real estate in the District 
of Columbia subject to taxation, including improvements 
thereon, shall be assessed at not less than two-thirds of the 
value thereof.” 

The Supreme Court of the District of Columbia in¬ 
structed the Commission appointed to appraise the value 
of lands and buildings in Square 690, as follows: 

“The several parcels are to be appraised at their fail- 
market value with reference to the most advantageous uses 
to which they can be put by private persons or corpora¬ 
tions; and by market value is meant what the property 
would sell for in cash or on terms equivalent to cash when 
offered for sale bv one who desires but is not obliged to 
sell to one who desires but is not obliged to buv.” 

The above has been accepted by the Board of Equaliza¬ 
tion and Review as a proper definition of “true value”. 
All assessments have been made upon that basis and all 
questions asked in this form of appeal relate to valuation 
as thus defined. 

This blank is to be used for property in one square or 
parcel only. 
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Appeal of Fidelity Storage Company, Residing at-. 

Location of Property: 1420 “You” Street, N. AY., Wash¬ 
ington, D. C. 

Block or Square: 205; Lot or Parcel: Sub. 58. 

Assessed value land: —; building: —; total: — 

Is the property assessed at more than two-thirds its true 
value? Yes. 

What do you consider its true value? $100,000. 

In what year was the property acquired? 1905. 

What was the full consideration? Built in 1906. 

State whether the property was acquired by |exchange, 
auction sale, or by private sale. Private sale. 

Give a description of the character of building, number 
of rooms, how heated, number of bathrooms, etc. Ware¬ 
house. 

Is the objection to the assessment based on the value of 
land or building? Value of building. 

Is the property for sale, and at what price? Y^s. $100,- 

000 . 

If rented, state for how much. —. 

General Remarks: Has depreciated by w arc aiid t are. 

133 District of Columbia, ss : 

I hereby swear that the Fidelity Storage Company is the 
owner of the above-described property and that the an¬ 
swers made by me herein are full, true and corrj 
best of mv knowledge and belief. 

FIDELITY STORAGE COMPANY, 

P. H. SMYTH, 

Secretary. 

Subscribed and sworn to before me this 29th day of 
Mav, 1914. 

EARL HOPKINS, 

Notary Public. 

14-15. 

No. 3698. 

Appeal. 

Washington, D. C., May 29, 1914. 

Name: Fidelity Storage Company. 

Address:-. 


ect to the 
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Square 205, Lot 58. 

Washington, D. C., July 20, 1914. 

The assessed valuation of the property herein described 
is fixed at —. 

Stands: —. 

Land, —; Improvements, —. 

Board of Equalization and Review. 

W. P. R. and other initials. 


134 Witness did not mean to say that the walls would 
not stand longer than 33-1/3 years. At Mr. Jenkins’ 
request he had figured the building would last about 50 
years as to the walls, but many other parts would not last 
that long. The roof he figured as lasting 10 years which 
was a good average, the elevators approximately 20 years 
and using the best knowledge he had he had figured about 
33-1/3 vears for the whole thing. 

Witness identified as a former advertisement of the 
Fidelity Storage Company the following: 


“Indestructible; the Fidelity Storage Company owns 
and operates the largest fireproof and burglar proof ware¬ 
house in Washington: large, massive, substantially con¬ 
structed of brick, steel and concrete, it is stated by all 
experts who have examined it to be an indestructible depos- 
itorv for furniture and valuables; this is the onlv tvpe of 
construction that successfully withstood the Baltimore fire, 
and the San Francisco fire and earthquake.” 


Thev had changed the advertisement because tliev did 
not consider the building burglar proof any longer. 

They got business from all parts of the city but did not 
get as much business from high class neighborhoods as 
formerly and that was where the profit lay. Now their 
business was rapidly growing into a colored storage busi¬ 
ness. It was a high class residential neighborhood when 
they put up the building and now it was pretty much col¬ 
ored. The Porfner apartment house, witness testified in 
answer to the Member, was diagonally across from the 
building. It was white but inevitably would be colored. 

On redirect examination witness testified that he had 
never authorized or consented to the determination of value 
made by Secretary Smythe and that he certainly would not 
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consent to a sale of the building at the Smythe value as the 
land alone was worth more than that. Witness thought 
that Mr. Smythe must be referring in his application to 
have taxes reduced to the old building because his state¬ 
ment said it was acquired in 1906, which was when 


135 the old building was built. Originally, the two parts 


were on two lots but in 1914 it had been consolidated 


into one lot. 


On recross-examination witness said he could not gives 
dates of any warehouses like the Fidelity selling but the 
Union Storage Company, which had built a warehouse just 
a little before the Fidelity, had offered their building to 
witness. They had received several requests to but a price 
on their business as a going concern, including the build¬ 
ing. One from the A. C. Moses Company, but he could not 

sav when that was. 

%/ 

By stipulation it was agreed that stockholdings of Mr. 

Karrick in the Fidelity Storage Company was around 78 to 

80 per cent. Mr. Karrick testified that the char ges in the 

building were being made the latter part of 1912 and some 

went over into 1913, so he could not say positively whether 

they were all completed by March 1, 1913, but he believed 

thev were bv that date. 

* * 

Harry S. Plager testified that he kept time and ordered 
material and that the building todav was the dame as in 
1913, with the exception of a few minor changes and an 
addition to the roof where they put on a sheet metal room 
to take care of the drying of rugs. 

On cross-examination witness testified that he had been 
employed by Mr. Karrick and the Fidelity Storage Com¬ 
pany for about seventeen years and that he knew in the last 
sixteen or seventeen years there had been no rooms in¬ 
stalled in the building. This was from memory t}nd he had 
nothing by which to fix his dates. Witness was manager of 
the real estate department of the Fidelity Company now 
but was not familiar with the former records. Mr. Plager 
testified that the garage at the top of the building was com¬ 
pleted on March 4, 1913, at the time of President Wilson’s 
inauguration, because he had driven Senator Fletcher of 
Florida whose car they had over to the Capitol on that day 
and the rooms were completed before then. 
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Matthew C. Lepley, an architect, 43 years old, testified 
that he had been in the building construction business in 
Washington all his life. He was architect of the Smith 
Storage Warehouse building on U Street between 13th and 
14th, made the plans, took the bids and supervised work on 
the storage warehouse building at Linworth Place and C 
Streets, S. W., for the Department of Agriculture. 
136 He was also architect of a garage building and ware¬ 
house for the United Clay Products Company along 
the line of the f>. & (). R. R. and had looked after the con¬ 
struction of many apartment buildings, including the 
Roehambeau. Burlington, Connecticut Avenue and others. 
He had made appraisals for loans for mortgage companies, 
had estimated losses for surety and insurance companies 
and had put up the Bureau of Economics Building and sold 
it to the government. He had gone through the Fidelity 
Storage Company building twice, had measured it and noted 
details of construction. He knew of the erection of the old 
building and of the addition put on prior to 1913 and it was 
his recollection there was an advertisement stating it con¬ 
tained one thousand rooms but he had never made a de¬ 
tailed examination until called upon to appraise the build¬ 
ing. He had taken the dimensions, had talked to Mr. Kar- 
rick about the footings and the solid concrete below the 
frost line, had examined into the construction of the vaults 
and their doors and would say that in 1913 the selling value 
of the building \yas a half million dollars. Prior to 1913 he 
had made plans and built the warehouse for the people 
making soda straws and had personal knowledge of what 
some of the buildings he had built prior to 1913 sold for. 
There was a difference of about 13 per cent between repro¬ 
ductive cost and market value, the market value including 
profits, architects fees and brokerage. In answer to the 
Member witness said he was testifying as to a highly spe¬ 
cialized type of, building, one for which purchasers were 
not the usual thing and which required considerable cap¬ 
ital to buy and operate. Witness testified he did not know 
the condition thq building was in in 1913 but he assumed its 
condition was the same then as today. He had seen it in 
1913 and it looked just the same. 

Witness testified that he valued the land in 1913 at $2 
to $2.50 a foot or about $50,000. 
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On cross-examination witness testified he had seen three 
new storage plants sold. One was the Medical Supply 
Storage warehouse covering two or three^acres, which was 
new construction. He had never seen any Second hand 
storage warehouses sell. The basis of equably value was 
that the property would produce, the revenue it would 
bring in and the reproductive cost. That he tliought made 
market value. He drew that conclusion as to fair 
137 market value and not what the property would bring 
at a forced sale. He had started to study architec¬ 
ture in 1903 or 1904 and for five or six years had takean 
over the office of his former employer, T. F. Schneider. He 
had an interest in some of the apartment houses he built. 
In some of them he was the superintendent of construction. 
He had made an affidavit stating that the reproduction cost 
in 1913 of the building exclusive of the real estate was 
$449,000. The closest he could tell to March 1, 1913, of 
knowledge of sales of storage buildings was in }919. 

In answer to the Member, witness said he believed a pur¬ 
chaser could have been found who would have ipaid a half 
million March 1, 1913, for the building and ground because 
on that basis and figuring an average of $4 a [month rent 
per room it would pay 14 per cent rent on the brice. 

He knew nothing about whether the company rpade money 
or not. j 

i 

James L. Karrick testified as to his affidavit made in 1924 
that he thought then that reproductive cost was! the proper 
way to arrive at market value and $303,000 vfas as near 
original cost as he could come at it at that time. His valua¬ 
tion of $450,000 was on the basis of market value. 

On cross-examination witness testified that ljiis affidavit 
did state that the total cost was $303,109.30 a^id that de¬ 
preciation had been offset by appreciation. Afso that he 
had fixed the value by comparison of like properties in the 
community and upon the records of inventory! and addi¬ 
tions. This was true as far as it went. He had! signed the 
affidavit when brought to him and thought it me^nt. the cost 
of the building. The building had cost him le$s than his 
figures of value partly because a short time before he had 
bought the old Raleigh Hotel, had torn it dowfi and used 
considerable of the material, steel and fireproofing, in the 
storage warehouse. 
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James A. Boorman testified that lie had been in the real 
estate business 18 years in Washington, one year in Vir¬ 
ginia and one year in Florida. His specialty was trading 
properties. Prior to going into the real estate business 
he had been a building inspector for the government for 
seven years. He had never handled a building such as the 
Fidelity Storage building but had handled garages and simi¬ 
lar buildings in his real estate operations. He had also in 
his real estate business made appraisals and in the 
138 last few years the average purchaser wanted to know 
the cubes: in anv building. He had testified in con- 
demnation cases; in court. He had made an examination of 
the Fidelity Storage building, having been asked, the latter 
part of October 1928, to place a valuation on it and had 
inspected the building but not gone completely through it 
because it was verv large. Mr. Karrick had furnished wit- 
ness the cube of the building and witness had cheeked those 
over with architect Lepley and also used his own general 
check, arriving at approximately the same results, as it 
was not a difficult job to cube the building. He had meas¬ 
ured the walls himself and he saw but did not measure the 


brick partitions and measured the piers that carried the 
load (p. 318). After this inspection he made a computation 
of the reproductive value of the building March 1, 1913. 
Witness had a fair idea of building costs at that time, 
looked over what little data he had, got in touch with two 
experienced builders, talked with Lepley about it and he 
thought he used a lower factor than Lepley did. Then 
witness formed an independent estimate of his own of the 
reproductive value on March 1, 1913. 

Mr. Curl objecting to the witness's qualifications, the wit¬ 


ness was asked to detail some of the transactions he had 
engaged in over the last eighteen years. In reply he stated 
that the first large building that came to his mind was at 
21st and F streets, a building built by Wardman and the 
Chatham Courts. Witness's office handled up to four years 
ago virtually every apartment house that Wardman built. 
Wardman, about five years ago, branched out into the gen¬ 
eral business and had his own sales force so that witness’s 
office did not dispose of the apartment houses thereafter 
for Wardman. In 1913, witness had two years’ experience 
in the selling of property in Washington but had lived in 
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the city with the exception of two years prior to that time 
for about nine years and was pretty familiar with the con¬ 
struction and cost of buildings. 

Clients had to be satisfied as to the cost of a building or 
reproductive value if it was hoped to make a sale. Not 
all people required this as some knew as mucfi as witness. 
In 1912, or 1913, as to the building at 21st and F Streets 
they used as a factor 22 cents per cubic foot. This was a 
semi-fireproof building, the first wall was concrete and it 
was a four story walk-up apartment. The floqrs above the 
first floor were frame and the walls brick, ft had forty 
apartments and a good deal of plumbing and bath- 
139 rooms that ran up the cubic price. Ffom 1918 on, 
witness had dealt almost exclusively ijn apartment 
house properties. One factor had to be used f^r a fireproof 
building, another factor for a non-fireproof pudding and 
a third factor for a concrete building like a garage. We 
had to keep in touch, said the witness, with builders and 
dealt principally with the builders and had to keep up 
on cost factors. The non-fireproof building compared more 

closelv as to cost with warehouse construction. The frame 
* 

work on a business property was heavier and had to carry 
enormous loads as compared with apartment house con¬ 
struction. The apartment house value would run slightly 
over the business property cost. In 1913 a garage building 

or a warehouse of ordinarv construction could be built for 

% 

about lfi or 17 cents a cubic foot, while an apartment house 

would cost from 20 to 24 cents. From his familiaritv with 

•/ 

the fair market value of apartment buildings as of March 
1, 1913, he could form an estimate of fair market values of 
warehouse buildings as of that date. He hac. an opinion 
as to the fair market value of the Fidelity Storage Corpora¬ 
tion warehouse March 1, 1913. 

Examined by the member as to how he had determined 
the value he put on the building as of March 1, 1913, the 
witness stated that he had multiplied the cubes by the fac¬ 
tor of 18 cents due to the fact that while 16 cer ts would be 
the ordinary construction price put on the ordinary con¬ 
struction of a similar building the Fidelity building, due 
to the fact that it was a tall building and heavier and re¬ 
quired more money to build than a four-story building, 
witness used the factor of 18 cents and then added the cost 
of elevators, vaults, the finish in the lobby, etc. The freight 
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elevators lie gave a cost of about $25,000, but did not know 
their capacity. There was special equipment. There was 
special equipment fittings in the shape of burglar proof 
vaults with special doors and safe deposit boxes. Witness 
had once sold a vault in a bank building at 1330 New York 
Avenue. He had: placed a separate valuation on the vaults 
based on cost but had not measured it. Witness had made 
an allowance for marble work in the lobbv and there was 
a small elevator. The examination bv the Member was con- 
tinued, and the witness testified as follows: 


“Q. Was the bricklayer’s union dominating the brick- 

laving situation here in 1913? A. I do not know whether 

thev dominated or not. 

* 

Q. What was the price paid then, either by the 

140 dav or bv the thousand at that time? A. I do not 
» • 

think I could answer that question. 

Q. Do you know the prices of steel such as went, into 
this building in 1913? A. No. 

Q. Do you think a reproductive cost as of any particu¬ 
lar date is a fair measure of value of property—of the fair 
market value of the property? A. That is the gauge we 
use in marketing property. 

Q. Let me ask you is that the gauge that is used when 


buildings are sold under foreclosure proceedings around 
the Oitv? A. Xo^ thev go to the highest bidder then. 

Q. They bring- A. It is a question of 4 the buyer 

beware.’ 

Q. They there bring what somebody else is willing to 
pay for it ? A. Yes. 

Q. And no more? A. Yes. 

Q, Do you think, for instance, that the cost of repro¬ 
ducing the Washington Monument would be a fair meas- 

c* 

urement of its value? A. No. 


Q. The cost of reproducing the Sterling Hotel, across 
the street from this building, would be a fair measure? 
A. No. 

Q. The cost of reproducing the building in which this 
hearing is held? A. I beg your pardon. 

Q. The cost of reproducing this building? A. Well, if 
I knew the exact cost of the reproduction of this building 
in any particular year, I could arrive very closely at the 
cost of various constructions of other buildings. 
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l 

Q. Do you think it probable that this buildihg could have 
been marketed on any given date for the cosj: of duplicat¬ 
ing it ? A. I do not know that. 

Q. How? A. I do not know that. | 

Q. Are you prepared to say that the warehouse of this 
taxpayer here could have boon sold on March 1st, 1913, at a 
cost of duplicating it? A. No, I could not sayjthat. 

Q. Does the value which you have been ashed to testify 
to, have anything to do with what the warehouse could have 
been sold for on March 1, 1913? A. No, sir. i 

Q. It does not? A. No, sir. i 

Q. You are not—are you prepared to testify as to what 
a willing seller who was not forced to sell, would have re¬ 
ceived in the open market from such willing buyers as there 
were, who were not forced to buy; do vou have an idea 
how much that probably would have been between a will¬ 
ing seller and a willing buyer at March 1st, 1913; have 
you an opinion? A. I have. 

Q. You have? A. Yes, sir. 

Q. Does that vary from the value which vou have fixed? 
A. No. 

Q. It does not? A. No. 

Q. Have you bought and sold warehouses? A. No, I 
never bought and sold any. 

Q. Have you ever attempted to buy and sell warehouses? 
A. No,—yes, I beg your pardon; I did; I had one sold,— 
at least I thought I had it sold, but a nkan beat me 
141 to it bv an hour—right out here on First and Pierce. 

Q. What do you know about the demapd for ware¬ 
houses on March 1, 1913; was there an active! market or 
dead market as far as warehouses were concerned? A. 
Dead market for everything. 

Q. Dead market for everything? A. Yes. 

Q. Now, how dead was the market; was it toi the extent 
that you could not have sold a warehouse if you had one? 
A. When I say ‘dead, 7 I mean dead. 

Q. That implies it could not have been sold? A. No, it 
could not have been sold, but in those days it wa$ extremely 
difficult to make any kind of a deal. 

Q. Then, I take it from what you say that a new ware- 
• house erected and ready for occupancy and use on March 
1, 1913, could not have been sold for its cost? A. No. 
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Q. People were looking for apartments? A. No, I do 
not say that; when you figure on a warehouse that is a 
special building,—built for a special purpose,—your market 
is limited,—you have got to find a man who wants to go into 
the warehouse business. 

Q. Right, precisely, and you have got to have a market 
of some kind? A. Yes; you have to look for a man; now, 
if there is a man that wants a warehouse, whv his field is 
limited because there are not so many warehouses that 
would satisfy his purpose. 

Q. It works both ways? A. Yes. 

Q. Do you know anybody looking for a warehouse at 
March 1, 1.913? A. I do not. 

Q. Do vou have anv reason to believe there was anvbodv 

in Washington looking for a warehouse at that date? A. 

I have no reason to believe there was anvbodv or was not 

* » 

anvbodv. 

* i 

Q. You .just did not investigate at that time? A. No. 

Q. Do you think the cost of reproducing the Washington 
building up here, if that is what is is called, on loth and 
New York Avenue is a measure of its value today,—that is 
I mean what it will sell for at the trustee sale? A. Since 
the war, your Honor, there has been a lot of this speculative 
building, and the financing on some of these new projects 
will run the cost up considerably; I do not know that that 
building would bring what it cost. 

Q. No, but probably the cost—the actual cost would be 
in excess of the reproduction cost, if it was carefully han¬ 
dled,—that is someone who had adequate capital and went 
at it in or along conservative lines? A. Yes, I believe 
that. 


Q. Do you think the building today would bring what 
it would really cost to produce it, assuming that the builder 
had sufficient capital and proceeded economically 
142 and intelligently to construct it; is there a demand 
for that sort of building? A. Yes. 

Q. There is? A. Yes, there is. 

Q. That would justify anyone paying that price for it? 


A. Paying a fair price for the building—if the building was 


constructed economically and well built. 


Q. Is it well built? A. I am not prepared to say. 
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Q. Does the location of the warehouse hav<^ anything to 
do with its value? A. Do you mean just th^ building it¬ 
self, your Honor? 

Q. The situation? A. Yes, sir. 

Q, Are you familiar with the business attracted to ware¬ 
houses so that you feel qualified to say whether this ware¬ 
house is located in an extraordinarily good or just an ordi¬ 
nary, or bad location? A. It is simply, a senj>e of values, 
for instance,—store property would not be wcjrth as much 
on DuPont Circle as it would on F Street; apartment prop¬ 
erty would not be worth as much in Alexandria, Virginia, 
as it would be at 20th and F, and a warehouse' would have 
to be located to cater to a certain class of people,—you want 
to be as close to that class as it pretends to cat^r to, and be 
built accordingly. 

Q. What do you say as to the location of this warehouse? 
A. I would say the location is good. 

Q. Have you heard the testimony, no, I assume you did 
not, Mr. Karrick testified that by reason of the advance 
of the negro occupation in the vicinity of this warehouse 
that his business is falling off, and that he is having re¬ 
course to negro patronage. A. I did not hea]r that testi¬ 
mony. 

Q. Well, if you will take my word for that? 

Q. Would you think that would have any effect on its 
value? A. Are you speaking of the market value and not 
the cost? | 

Q. I am speaking of what it would sell for? A. I would 
think that it would have—that would have to b([ taken into 
consideration. 

Q. Was the advancement of the negro population into 
that immediate vicinitv imminent in 1913? A- I do not 


A. Yes. 


ses on the 
that time; 


think anybody anticipated it in 1913; the houl 

north side of the street were built just prior to_ 7 

that was a good residential neighborhood in those days. 

Q. Houses were built in 1913 there? A. Prior to that, 

on the north side of the street were built in—they built 

them about 1905 or 1906, across the street, to the best of 

mv recollection. 

& 

Q. From what class of people does a warehouse such as 
this one, derive most of its business? A. It defends upon 
its location; do you mean this particular warehouse? 
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Q. No, this type of warehouse, constructed as this one 
is? A. Mv idea is that that warehouse was built 

9 / 

143 and catered to the better class of patronage. 

Q, Do you know whether it was or not ? A. I just 
judge that from the location. 

Q. Only from the location? A. Yes. 

Q. Is there a difference in the design of warehouses that 
are built to cater to this kind of trade, and some other kind 
of trade? A. I do not know; I am not qualified to testify 
as to the different construction of warehouses; I have not 
made a studv of them beside- this one and that onlv in this 
one respect. 

The Member: He may answer, but I will say to you 
frankly that I do not place much credence in his knowledge 
of values; I do not think he would buy on the information 
he now has on warehouses. 

Bv Mr. Jenkins: 

Q. Will you give your answer, Mr. Boorman; your 
answer to the March 1st, 1913, value—fair market value? 
A. T place a value on the building of $437,500. 

Q. Does that include the elevators vou spoke of ? A. 
Yes. 

Q. That includes the elevators? A. Yes. 

Q. I believe you stated you placed a value of $25,000 on 
the elevators? A. $25,000 on the elevators and $25,000 on 
the vault. ” 

On cross-examination witness testified that it was pos¬ 
sible he had sworn in October when he made the appraise¬ 
ment that the value was $437,750 but he did not know 
whether he had dropped of- $250 or not. Witness was a 
member of the real estate board of Washington but not 
one of its appraisers. 

Frank B. Essex, age 56, testified that he had been born 
and raised in Washington and had been in the building 
construction business about fifteen vears. He was not verv 

9 / 9 

actively engaged in the business in 1913, but was indirectly 
in that he did the estimating then and had been a draftsman 
for about twelve years before designing buildings. Previous 
to that, witness had been a mill order clerk for mill work 
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in tlie construction of buildings in the office of Thomas W. 
Smith and his trade was that of a mechanic to make mill 
work. Witness had built the Hamilton Hotel at 14th and 
K Streets and further testified as to his qualifications 
(p. 346) as follows: 

“We built garage at 14th and P Street for the Trew 
Motor Company; built the garage for the Taylor Motor 
Company at 14th and T Street; we built the garage 
144 for the Hill Motor Company—remodeled a garage 
on Jackson Avenue—I am giving those buildings 
because they are types—built two warehouse^ for R. P. 
Andrews Paper Company; built the Washington Times 
newspaper plant; Investment building at 15th anil K Street; 
the apartment at 16th and M; the apartment at 21st and 
Massachusetts Avenue; the apartment at New Hampshire 
Avenue, right across from the St. Paul’s Church, V Street 
it is, in that neighborhood, across from the St. Paul’s 
Church; apartment at 14th and Fairmont; built an of¬ 
fice—a twentv storv office building in Pittsburgh; four 
apartment buildings in Philadelphia, and one in Buffalo.” 

All of these buildings were built since March 1, 1913. At 
the date mentioned witness was in the firm of Whitty & 
Essex and did the estimating while Mr. Whitty looked after 
construction. Witness was then making estimates of build- 

# i 

ing costs in Washington on buildings of various sizes but 
nothing as large as five hundred thousand cubic feet. He 
had estimated at that time on various buildings of the 
same type as the Fidelity warehouse. He used to go by 
the Fidelity building twice a day when the addition was 
put up but during construction never went into the build¬ 
ing but had been in it several times. He had examined the 
building since from the first floor to the roof all through 
the various floors, made notes but never took any actual 
measurements but did make an examination to see of what 
the building was constructed and the type of construction. 
He had made an estimate of the reproductive value of the 
building March 1, 1913. 

Asked the reproductive cost, the Member stated that the 
witness might answer and an exception would be noted but 
that counsel for petitioner understood, of course^ that wit¬ 
ness did not regard reproductive cost as proof of value. 

9—5340a 
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Witness testified that indirectly he had some knowledge 
of sale of buildings. He knew for example that a building 
after they constructed it, Xew Hampshire Avenue and V 
Street, sold at about 15 or 20 per cent above actual cost 
of building and land, the cost including construction, land 
value, finance and carrying charges. Witness knew this 
personally because he was president of the corporation that 
owned the building. 

Asked the fair market value for the Fidelity building, 

witness asked if he might answer the question in his own 

wav as there were too manv elements for a builder 
* • 

145 to give an exact answer. He would not want to go 
on record as giving an estimate of the fair market 
value of the Fidelitv Storage building because the location 
of such a building had as much to do with the value of the 
income produced from the building as the durability of 
the building or the land but he would endeavor to answer 
any question regarding construction today or in 1913. 


Vanwyck Mott testified that he had been secretary and 
treasurer of the United States Storage Company since 1913 
and with that company entirely since 1911. Their ware¬ 
house was entirely of reinforced concrete with brick walls, 
floors, slag roof, concrete slag roof, one freight elevator, 


stairway and furnace room. Its total cubic capacity was 
five hundred thousand cubic feet. The building was com¬ 
pleted in the early part of 1909 and its cost was 20 cents 
per cubic foot or $100,000. The building was on 10th 
Street just north of Pennsylvania Avenue. Witness was 
vice president of a local warehousemen's association formed 
in 1918 and a member of the board of directors of the Na¬ 
tional Warehousemen's Association made up of 850 lead¬ 
ing people in thjat business. Witness knew his corpora¬ 
tion placed a value on its building on or about March 1, 
1913, for income tax depreciation purposes. Witness had 
examined the Fidelity Storage building and it was ap¬ 
proximately four times the size of their building. Witness 
had been there a number of times, of course, and had gone 
through the building. He had gotten the dimensions and 
figured the cubic footage which was more or less universal 
terms for all warehouses. Their rates of storage were 
made on the cubic foot basis. There was a rise in con¬ 
struction costs of 25 per cent from when they built their 
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building in 1909 to March 1,1913, and they used that basis. 
The Fidelity had two vaults and their warehouse none, one 
passenger elevator and their warehouse no}ie and two 
freight elevators to one their building had. iflie carrying 
capacity of their building was 250 pounds per square foot 
and witness understood from Mr. Karrick the carrying 
capacity of the floors of the Fidelity Storage warehouse, 
which was of the same construction, was practically iden¬ 
tical. As a practical warehouseman witness hap formed an 
opinion that the fair market value of his own warehouse 
March 1, 1913, was 25 cents per cubic foot and stated as to 
the fair market value of the Fidelity warehouse, “I would 
certainly consider it”. Whereupon counsel for the 
14G United States interrupted and asked if he was going 
to base his price upon a comparison of the two. The 
witness said this was correct. He did not kncj>w anything 
he testified as to the costs of construction or t}ie financing 
of the Fidelity building or anything more aljout it than 
casually walking through it and getting what he was told 
about it. He was not basing his opinion upon the informa¬ 
tion given by Karrick and Karrick ’s people. [He had not 
measured the walls nor the dividing walls between the rooms 
nor had he counted the rooms. All he did \4as to walk 
through the building and see it. In Washington there were 
five or six fireproof warehouses of which three had been 
built within two years. In answer to the Member witness 
said it would be a pretty hard question to answer if on 
March 1, 1913, there was ample fireproof capacity to take 
care of the then business in Washington because if such were 
the case there would not have been additional ones built. 
He understood there was then a great deal of Vacant office 
space in Washington. There would not be the same over¬ 
built condition as to warehouses because the j warehouse 
business was not the paying business an office business was. 
Witness thought location played a part in the value of a 
warehouse but some others did not. There was not the 
same difference in type of trade depending on location 
flowing to a warehouse that there used to be but he was 
under the impression it still was a factor. 

In answer to the Member witness testified that his inter¬ 
pretation of fair market value was the value at which an 
article could be sold but not necessarily under forced sale— 



132 


THE FIDELITY STORAGE CORPORATION VS. 


a price witness would expect to receive if he wanted to sell 
but was not forced to sell and assuming: that there were 
some buyers in the market with funds to purchase but that 
they did not have to buy. 

In answer to the member witness testified he had never 
bought or sold warehouses but he had endeavored to do 
so. Within the past year they had been figuring on putting 
up a new warehouse. There was such a thing as a ware¬ 
house being too large or too small. 

Q. Now, as of March 1, 1913, do you think the Fidelity 
Storage Company warehouse was too big or too small con¬ 
sidering its location and the trade or demand as of that 
date; would you, as a practical warehouseman have 
147 wanted to buy in that location as large a warehouse 

as that? A. I think I could best answer that bv sav- 

% % 

ing that if I had any idea that the—that that company 
was in the market to sell, I would certainly have been glad 
to have made an offer on it. 

Q. Do you think you would have offered the price that 

you are now prepared to say was its value as of that date? 

A. I can sav absolutely that we would. 

* % 

Q. You would? A. Yes, sir. 

The Member: Well, again I am going to overrule the ob¬ 
jection and let him answer. 

The witness testified that he would certainly sav the 

* f 

Fidelity warehouse fair market value on March 1, 1913, 

would be fullv as much as the fair market value of their 

* 

own property, which was 25 cents per cubic foot, consider¬ 
ing both land and building. The Fidelity building was ap¬ 
proximately two million cubic feet. 

On cross-examination witness said he had not measured 
the Fidelity building and what he knew as to its contents 
was practically hearsay except that, of course, he had al¬ 
ways understood what was the size of the building. In 
1913, his position in the United States Storage Company 
was that of being in the office, taking orders, dispatching 
vans, waiting on the customers. At that time he had not 
seen and did not know anything as to the selling of ware¬ 
houses and he was basing his price on subsequent events. 

Robert H. Davis, engineer for the Putnam Construction 
Company testified that he prepared the bids for that com- 
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pany, made designs and analyzed costs of buildings. Wit¬ 
ness had been engaged in building for approximately 14 
years, covering different types of buildings, constructing 
roads and railroads and during the war was an engineer 
on government work and for three years was chief plan 
examiner in the District Building Inspector’s Office. 

He had made an examination of the Fidelity building, 
first going through the building, then goingldown to the 
District Building Department, getting out permits and then 
going back to the building and going through it as to 
148 thickness of walls and general type of construction. 

The two buildings combined approximated 102 by 
200 feet. Witness did not have information ^s to how far 
down the foundation set. Witness computed that there 
were two million cubic feet including the pent house on 
the roof. Witness could give the reproduction cost of the 


the mechani- 
le could give 
bf the build- 


structure proper on March 1,1913, leaving out 

cal equipment and the elevators. He thought 

a fairly accurate cost of the structural part 

ing. He had made such an estimate based ijipon records 

of his company which was in business at that time and by 

determining prices of material and labor at tin 

company's prices were the open market price 

time he was ever in the Fidelitv building was 

was then in good condition and he would sa 

very little deterioration in that type of buildin 

last fiftv vears witness said in answer to Mr. C 
• • 

lieved the building could be used fiftv vears ffom now for 
the same use. 

Witness further testified that the estimate hi 
would be only for the structure itself, that is the shell and 
the partitions and would not include equipment. The 
costs of the shell he computed as $270,000, which included 
all the interior walls. It did not include elevators and 
vaults nor the heating plant nor the electri 
plumbing or cork lined storage rooms because 
familiar with that part of it. 

His firm had done quite a little vault buildint and build¬ 
ing construction and from that he would estimate the three 
elevators would cost about $25,000 and the vault should 
cost in the neighborhood of $20,000. He was afraid he could 
not give any figures as to the heating plant or as to the 


it time. Ilis 
s. The first 
in 1920. It 
V there was 
;. It would 
Purl. He be- 


3 would give 


c lights or 
he was not 
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wiring. In answer to tlie Member witness stated he did 
not have access to the Fidelity Company’s cost data. What 
lie was giving was merely estimates. His estimate of the 
reproduction cost would not vary if it should appear steel 
had been used |coming from the old Raleigh Hotel, pro¬ 
vided the steel iwas in perfect condition. This would not 
change the strength and it might be a man would buy 
because he could take advantage of the situation. 

Clarence A. Aspinwall (p. 397) testified that he had been 
president of the Security Storage Company of Washing¬ 
ton since 1918 and had the general management and super¬ 
vision of their business, which was similar to that of the 
Fidelity Storage Company. His company was some- 
149 what larger than the Fidelitv. Witness had been 

i • 

with the Security Storage Company since 1892. As 

a warehouseman he could give an opinion as to the fair 

market value of the Fidelitv Storage building as of March 

1,1913, if he knew the cubic size. He could give an estimate 

rating the value bv the cubic foot with reasonable accuracv 

of the fair market value of the building in 1913. Fireproof 

warehouse construction was not all the same. The Fidelitv 

• 

building was of concrete construction, “ours is of solid 
masonrv walls: there is a slight difference, T should sav 
around twentv-” 

Mi*. Curl interrupting, the witness was asked to state 
his opinion, whereupon Mr. Curl asked the witness if he 
had examined the building around March 1, 1913, and knew 
something about the building at that time, to which the 
witness replied no. 

Mr. Curl objected further, the following occurred: 

“The Witness: 1 was speaking of general construction; 
1 am familiar with warehouse buildings. 

“The Member: I will sustain the objection”. 

Thereupon, an exception was allowed the attorney for 
the Fidelity Storage Corporation and the witness was 
excused. 


James L. Karrick being recalled and asked regarding 
what installations were necessary after the frame or shell 
of the building was completed in order to make the storage 
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building a completed building testified that he did not un¬ 
derstand from Mr. Davis’s testimony that ^Ir. Davis in¬ 
cluded the metal fire doors on each room. | This was a 
large item. There was a door on each room and some other 
doors besides the door on each room. The jbuilding was 
divided (p. 418) not only into rooms but intcf fire sections 
—these five sections in the front of the building and five 
in the rear half on each floor. That meant ten fire doors 
that shut each one of those sections separately from the rest 
of the building. Most of those doors were self-closing 
doors which as a fire started loosened a fusible link so the 
door shut itself. Plumbing and heating plant was left out 

of Mi*. Davis's tcstimonv and estimate and witness did not 

% 

know whether Mr. Davis mentioned the windows specific- 
allv or not. Of course, if he left those out tliev should be 
figured in. Mr. Davis left out the marble in the office. 

"Witness was willing to take Mr. Davis’ figure of 
150 .$20,000 for the vaults. Mr. Davis did not figure on 

the carpet cleaning plant, the racks in the vaults and 
in the trunk room, which were metal. There were racks for 
rugs in the moth proof storage room. There was the paint¬ 
ing of the building throughout, Mr. Davis did not have all 
of the interior walls painted. The electric system was left 
out and the box making plant and the elecjtric motors. 
Witness knew* that in this building the shell w*ak about sixtv 
per cent of the finished cost of the building. He wanted to 
call attention of the Board to that part of Mr. Davis’s tes¬ 
timony that the building would last practically forever. 
The same thing could be said of the Waldorf Astoria Hotel 
and of the Franklin Square Hotel which we|*e less than 
forty years old and now* torn down. The brick'undoubtedly 
would last a long time and the steel but that did not mean 
the building itself w*ould be useful as a warehouse for any- 
thing like that number of vears. 


151 


Repairs. 


Witness Karrick testified that in 1919 he had put in a 
fairly heavy iron grill fastened to the windows on the 
ground floor in front and extending over the bntire front 
of the storage building to protect the w*indow*s from bur¬ 
glary. The old grill which w*as in place March 1, 1913, had 
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been replaced by the new grill. Part of the cornice on the 
top of the building had fallen and crushed the grill on the 
ground tioor. lie should say two-thirds of the grating had 
been bent and torn loose and damaged so that they could 
not repair it and so he put on an entire new grill. There 
were seven windows and each had a separate grill but 
when the cornicp along nearly the whole front, which over¬ 
hung and which was built of hollow tile and concrete and 
cracked from the weather pretty much, fell the whole front 
was damaged and the small part that was weakened they 
tore off and replaced the whole cornice as well as the whole 
grill. The value of the grill destroyed was about $1150.00 


on March 1, 1913. 

The building had windows across its entire front except 
that between each window there was a big pier three or 
four feet wide which the grill did not cover. Each window 
had its separate;grill. About two-thirds of them lie would 
sav had their usefulness destroved when the cornice fell. 

mr • 

They found it would be just about the same cost to put 
on new grills and the new ones were a little heavier and 
thev thought a little better than the old ones but tliev could 
not use the old ones. lie did not take these grills off the 
front and put them on the back. There were no windows 
in the back of the building, lie knew he did not use anv of 
the grills on the Fidelity Storage Company building and 
he did not recall using it anvwhere else. Certainlv onlv a 
small part of the grills were usable and he thought they 
scrapped the whole thing. He was pretty sure of this and 
thought he could recall if any of it had been put on any 
other building. 


Harry S. Plager testified that before 1913 there were sheet 
metal ventilators with wired obscure glass over the top 
end on the sidesi of the skylights. They form part of the 
roof. In 1918. where the glass was broken out or venti¬ 
lators would not open or they needed renewal they repaired 
them or they renewed them, spending $3,800 in work of that 
nature. The skvlights were leaking and he did what was 
necessary to put them and the ventilators In condition. 

There were eighteen ventilators on the roof and some 
152 had been blown off* and been bent. Either Mr. Kar- 
rick or the Fidelity Storage Company did this re¬ 
pair work. 
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Witness had personally supervised the wort on the sky¬ 
lights in 1919 as manager of the real estate department. 
The amount of the charge he believed he determined and 
got it from the time books. 

In answer to Mr. Curl, witness stated that the real estate 
of both Mr. Karrick, who had the larger portioji, and of the 

department, 
lallv. When 


storage company was handled in the real estate 
The employees were paid by Mr. Karrick, perso 
the real estate department did any work on ^.lie Fidelity 

ar were col- 
k done. In 


Storage building the bills at the end of the ye 
lected from the storage company for the wor 
his opinion, the $2,800 expended upon the skylights had 
extended their light as they were then in goi>d condition 
whereas before their condition was bad. Tlie skylights 
rest on a small parapet and this parapet had k hook on it 
and extended under a beam and a great deaj of trouble 
was experienced from heavy storms blowing off the ven¬ 
tilators (p. 298). Since repaired, they had ha<jl no trouble 
with them blowing off. Some were in bad condition and 
water was leaking into the warehouse and thj?y fixed the 
ventilators and skvlights so witness believed t|iem reason- 
ably permanent and so they would not leak. 

Witness would judge that $300 would cover the portion 
to be regarded as improvements and the rest lie would say 
was repair work, the $300 being the cost of clamps that they 
had to put on the ventilators to hold them in 
roof space was around 22,000 feet, including the 
and it would leak in one place and then in an| 
and they would repair it. The $3,000 for rep 


place. The 
pent house, 
other place 
airs of the 


roof witness fixed in the same wav as he did tilie skvlight 


lit C. O. 1). 
imes of the 
at the end 


charge, by taking the material which was boug 
and shown on the time books and taking the id 
men working on the job and the amount spent 
of the year was billed to the storage company. 

The facts as to whether practically a new rocjf was built 
or not was that there was a slag roof. The roof was first 
prepared with felt paper using heated pitch upon it and 
then screen slag was put over it. The work that was done 
and herein referred to was cleaning the old roof off, making 
it bare down to the concrete and repairing it. 

153 On cross-examination witness stated thlat the sky¬ 
lights originally were not on the level with! the slag of 
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the roof There was a parapet raised 4 to G inches and the 
ventilators sat oil the parapet. They took the parapet 
away and to keep water from blowing in put on flashing up 
to the side of the ventilators to keep the water from beat¬ 
ing under it. The greatest trouble they had with the para¬ 
pet was to keep the ventilators on because the wind pressure 
was too great. He would not sav thev rebuilt but would say 
they repaired the ventilators. The work done had kept them 
in fairly good repair but a skylight always gave a certain 
amount of trouble. Xew glass was put on where needed. 
The same ventilators were used onlv that thev changed the 
chains. He believed the $2,800 would show on the time 
books. When Mr. Shinnamon was there, witness knew 
thev had the time books out but could not recall if Mr. 
Shinnamon saw them or not. The material was shown on 
the time books. The profit made in the real estate depart¬ 
ment did not go into the Fidelity Storage Company busi¬ 
ness but was kept separate and apart. There were two 
separate business. Witness was a director and stockholder 
in the storage corporation. Witness was sure that at the 
end of the year he made a bill to the Fidelity Corporation 
for work done and that he turned the bill over to Mr. 

Smvthe; “I do it everv vear”. The whole bill was item- 
• * • • 

ized as to the wofk but he did not say how much was labor, 
how much was tin and how much was glass but made a lump 
sum of it, for example, of $2,800. He did the same thing 
as to the roof. A new roof in 1019 would have cost about 
$4,500. When the money was spent on the roof the roof 
was in good shape. At different times since, witness had 
done minor repairs to the roof. The roof had a great deal 
of travel over if, it was a slag roof and that caused the 
trouble it gave them. On this building he would not give 
the entire roof a life of over six years because of the travel 
and they had a carpet cleaning plant on the roof. There 
was not a year that they did not spend money on the roof. 
In 1928, he would say they probably spent $600 or $700 on 
the roof. He could not recall the amounts spent each year 
but there was no year there was not money spent on it. 
He did not believe $800 would be an average yearly ex¬ 
penditure since 1919 on the roof. In one year they might 
spent $300 and ill the next year $700 as flashing had to be 
changed from time to time, gutter spouts rusted out and all 
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this was part of the roof. The slag roof could be re- 

154 tarred and reslagged but it was not practicable be¬ 
cause it was usually the felt over the top pi the naked 

concrete that was punctured and the puncture) of the felt 
had a great deal to do with the roof leaking. [He did not 
believe there was a place on the roof that was scalped to 
the bottom. The roof was scraped down to the felt and 
then “Never Leak”, a composition of asbestos and pitch 
put on the slag screen and thrown back over tlip top of it. 

Louis L. Shinnamon was called as a witness on be- 

155 half of the United States. He testified he lived in 
Catonsville outside of Baltimore and hadjbeen an In¬ 
ternal Revenue Agent since December 1918. Iij the course 
of his duties he had examined the books and records of the 
Fidelity Storage Company in the month of October 1923 and 
checked up the years 1918, 1919 and 1920. He made a writ¬ 
ten report which was reviewed in the Internal Revenue 
Office at Baltimore. A copy of his report was sent to the 
taxpayer on December 6, 1923, and an office conference was 
arranged in Washington for December 21, 1923. Mr. Kar- 
rick was at that conference and made several protests. It 
was decided a reexamination should be made and Mr. Levy 
and witness made a reexamination. A report wa^ submitted 
under date of February 28, 1924, covering the ^ame years. 

Witness undertaking to state what was in the books, coun¬ 
sel for the storage company objected that the books were 
there and he would prefer the books rather than the testi¬ 
mony of the witness. Witness testified the booksj were kept 
on an accrual basis. Witness had had several conferences 
with both Mr. Karrick and Mr. Plager at which the question 
of the grill work came up. In witness’s examination he 
thought it was in the year 1919 it was disclosed that at the 
end of the year a charge had been made to repairs in the 
amount of $15,500 and a credit made to Mr. Karrick’s per¬ 
sonal account. Xaturallv witness checked into this item and 

* i 

found no bills covering same other than a journal entry 
credited to Mr. Karrick’s account but to this dqte witness 
had never seen any bills covering this item. 

Over objection that the books were the best evidence wit¬ 
ness testified that Plager and witness had segregated or 
broken up this $15,500 into component parts as near as they 
could. They had a number of time books giving the names 
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of the men and they split the $15,000 up and allocated $2,800 
to the ventilators, $3,000 to the roof, $2,500 to the grill work 
as even sums of money. The division was made, the wit¬ 
ness said in answer to Mr. Curl, by the witness and the rep¬ 
resentative of the taxpayer. Witness had a conversation 
with Mr. Karrick on (p. 447) “the grill work at that time, 
and I understood that the grill work was taken out because 
it was too light and inadequate, it is my recollection, of 
course in the number of years that have passed since that 
time,—it was my recollection that Mr. Plager and 
156 mvself went to the rear of the building,—I mav be in 
error, I am not sure,—I have never seen any credit 
on the books, nor any bills showing the disposition of the 
grill work.” 

On cross-examination Mr. Shinnamon testified that after 
he made the original examination in October 1923 and sup¬ 
plemental report in February 1924 he had never made any 
further examination of the books. He had been on several 
conferences (p. 450). He was speaking primarily of the in¬ 
formation developed by him in preparing the reports men¬ 
tioned. He had no records but could get a copy of his orig¬ 
inal report. He could not say whether he prepared the re¬ 
port in the office of the storage company or at the hotel. He 
had no notes other than those included in his report. Asked 
if he had discussed with Mr. Plager and Mr. Kerrick in dis¬ 
cussing the grill work whether there had been any mishap 
to the grill witness testified he never heard of the mishap 
until he came into the court room. The question of the grill 
work had come up several times in his conferences but all 
he could say was that the matter of the mishap was not 
mentioned. 

The item of $2+800 was the skylight item which Mr. Plager 
and he had gotten together on in segregating the $15,500. 
Witness’s reasons for disallowing the item was that it was 
an addition and betterment. “I was informed bv Mr. Plager 
that thev took and went over these ventilators,—that thev 
had quite a bit of trouble with the water beating in around 
the ventilators, and that thev either widened or flashed and 
made a concrete footing around these ventilators, and I 
considered it an addition and betterment to the building, 
and so it was capitalized” (p. 459-60). 

The repairs to the roof, $3,000, was a matter that was 
practically along the same lines; it was an addition and 
betterment; he did not remember the details. 
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idence ad- 


He had gone over the building a number of times with 
Mr. Plager and noticed the window’s at the time. He did 
not remember (p. 461) whether they have a grill work 
and does not remember whether at that time j he formed 
an opinion on the grill work or not. He had no recollec¬ 
tion of any specific conversations on the subject but had 
an impression only. 

157 Thereupon counsel for both petitioner ^nd respon¬ 
dent stated that they had no further evidence to 

present and rested their case. 

The foregoing is the substance of all the ev 
duced at the trial of said proceedings and relevant or per¬ 
tinent to the issues on appeal. j 

The petitioner, The Fidelity Storage Corporation, ten¬ 
ders and presents the foregoing as a statement of the evi¬ 
dence in this case and prays that the same be approved by 
the United States Board of Tax Appeals and m; 
of the record in this cause. 

CHARLES H. MERILLAT, 

Attorney for Petitioner, 
Maryland Building, Washington, D. C. 

In the United States Board of Tax Appeals. 

158 Docket No. 18390, 24221, 40787. 


iade a part 


The Fidelity Storage Corporation, Petitio 


ner, 


vs. 


David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Order Approvmg Statement of Evidence and Directing 
Original Exhibits to be Sent to the Circuit Court of 
Appeals. 

I hereby certify that the foregoing statement of evidence 
has been examined by me, and found conformable to the 
truth, and contains all the evidence in the case, in narrative 
form, deemed essential to the decision of the question pre¬ 
sented by the petition for review. 

Where the testimony herein is set forth in th^ form of 


questions and answers, it is so set forth that the 
might be clearly understood. 


evidence 
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Each of the exceptions stated to have been taken by the 
attorney for the petitioner were so taken and were duly 
allowed and noted by the Board, and, in order that each 
and every one may be preserved and made of record, this 
statement of the evidence is duly approved and signed and 
ordered to be made of record in the above-entitled cause 
this 3rd dav of December 1930. 

JOHN J. MARQUETTE, 
Member United States Board of Tax Appeals. 

Now, January 9, 1931, the foregoing* statement of evi¬ 
dence certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

159 United States Board of Tax Appeals. Filed Nov. 

6, 1930. 

In the United States Board of Tax Appeals. 

Docket No. 18390, 24221, 40787. 

The Fidelity Storage Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe for Transcript. 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare a transcript of record in these causes, 
and on or befoiie sixty days from the date of the filing of 
the petition for review, transmit the same to the Clerk of 
the Court of Appeals of the District of Columbia, including 
in said transcript copies, duly certified as correct, of the 
following documents: 

1. The docket entries of proceedings before the Board 
in the above-entitled causes, and each of them; 

2. Petitions for redetermination, filed on July 10, 1926, 
February 24, 1927, and September 26, 1928; 

3. Answers to petitions, filed on August 3, 1926, April 
15, 1927, and November 2, 1928; 
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4. Amendment of petitions filed under leave of the Board 
granted April 8, 1929; 

160 5. Findings of fact and opinion of the 
mulgated December 16, 1929; 

6. Orders of redetermination, entered on D 
1929; 

7. Motion to vacate findings and final order 
hearing, filed March 12, 1930; 

8. Order vacating decision of December 20, 1929, and 
that respondent redetermine deficiency, entered by the 
Board on April 19, 1930; 

9. Judgment, entered on July 14, 1930; 

10. Agreement for review by the Court of Appeals of 
the District of Columbia, filed October 29,1930; 

11. Petition for review, filed October 29, 1930; 

12. Statement of evidence settled or agreed Jpon; 

13. This praecipe for transcript. 

Said transcript to be prepared as required liv law and 
the rules of the Court of Appeals of the District of Co¬ 
lumbia. 

C. H. MERILLAT,! 

Attorney for Petitioner. 

Maryland Building, Washington, D. C. 

Xow, January 9, 1931, the foregoing praecipe certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

161 United States Board of Tax Appeals. 

Docket Nos. 18390, 24221, 40787. 

The Fidelity Storage Corporation, Petitioner, 

v. j 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record it is 
Ordered that the time for filing certified copies of record 
papers sur petition for review of the above entitled pro- 


i 

jBoard, 


pro- 


eember 20, 


gild for re- 


144 FIDELITY STOR. CORP. VS. D. BURNET, COMMR. OF INT. REV. 


ceeding in the Court of Appeals of the District of Colum¬ 
bia be and it is herebv extended to January 28, 1931. 

(Signed) ‘ LOGAN MORRIS, 

Member. 

Dated Washington, D. C., December 28, 1930. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk. 

[Seal II. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed oil; cover: Board of Tax Appeals. No. 5340. 
The Fidelity Storage Corporation, appellant, vs. David 
Burnet, Commissioner of Internal Revenue. Court of Ap¬ 
peals, District of Columbia. Filed Jan. 19, 1931. Henry 
W. Hodges, Clerk. 
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IN THE 


Court if Appeals at tie District a! Colombia 


No. 5340. 


THE FIDELITY STORAGE CORPORATION^ 

APPELLANT, 

I 

I 

vs, 

I 

i 

DAVID BURNET, COMMISSIONER OF 
INTERNAL REVENUE. 


Appeal, from the Board of Tax Appeals. 


BRIEF OF APPELLANT. 

This is an appeal from a judgment entered by the 
Board of Tax Appeals on July 14, 1930 (pp. 83-4) 
determining deficiencies in income tax against appel^ 
lant for the years 1918 to 1925, both inclusive. 

The judgment was entered after findings of fact 
and an opinion by the Board of Tax Appeals, acting 
through Commissioner Green, holding against appeli 
lant in a variety of matters (pp. 60-72). 
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A motion to vacate these findings and determina¬ 
tion and for rehearing was filed by appellant (pp. 
74-82). 

Upon the rehearing the Board of Tax Appeals, 
Commissioner Green having refused to follow the 
Circuit Court of Appeals’ decision in Lucas vs. Ox 
Fiber Brush Company , set aside so much of Commis¬ 
sioner Green’s findings of fact and determination as 
refused to allow appellant to deduct some $9,000 
paid by appellant to its President, James L. Karrick, 
in 1918, the Supreme Court having affirmed the Cir¬ 
cuit Court of Appeals in the Ox Fiber Brush case. 
On the rehearing, the original determination and 
decision except this item of $9,000 of back salary was 
upheld. 

The appeal to this court is based upon four propo¬ 
sitions included within the assignments of error (pp. 
92-92),i the present counsel for appellant being of 
opinion that there should not be pressed the matter 
of the claim of the Statute of Limitations embraced 
in the case as tried before the Board of Tax Appeals 
and that certain other matters there urged should 
not be taken up on appeal. 

The four matters which now come before this 
Court are as follows: 

That there should have been allowed to appellant 
a loss sustained of $13,307.62 on account of what is 
known as the Sealed Package Ice Company transac¬ 
tion, assignments of error 1 to 3. 

That the Board erred in finding the value of 
the Fidelity Storage Corporation Building to be 
$278,595.32 and refusing to consider evidence of re¬ 
placement costs as bearing upon the value of the 
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building March 1, 1913, and refusing to consider [the 
testimony of an expert witness in the storage busi¬ 
ness that he and his associates would have been 
willing to purchase appellant’s building in 1913 at 
more than $450,000, the Board, despite this evidence 
finding there was no market for warehouse property 
in 1913, and the Board’s error in refusing to pertnit 
witness Aspinwall, probably the best posted man on 
storage warehouse property in this section of the 
country, to testify as to the fair market value of 
appellant’s building March 1, 1913 (Assignments of 
Error 4-9), after stating he had an opinion—the 
ground of the ruling being he had not been in tjie 
building on or about that date. 

That the Board erred in refusing any annual de¬ 
duction due to obsolescence for storage uses of appel¬ 
lant’s building. 

And erred in denying all reductions for certain 
repairs to the building and classifying all expendi¬ 
tures claimed as such on the ground they were better¬ 
ments. 

The books of appellant are kept on an accrual 
basis (p. 69). 

Sealed Package Ice Transaction. 

I 

The ground of the refusal to allow the item 6f 
$13,307.62, part claimed in the year 1918 and part 
claimed in the year 1920, is stated in the opinion of 
the Board of Tax Appeals to be that the “record 
does not support any such contention,” namely, thajt 
in this matter there was an agreement between thp 
appellant and its president, James L. Karric!^, 
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whereby there was bought on joint account under a 
special agreement, the assets of the bankrupt Sealed 
Package Ice Company, and that the loss arising 
therefrom was not known and could not be deter¬ 
mined until all these assets were sold in 1918 and 
1920. The Board held the matter was a “closed 
transaction” in 1913 (pp. 66 and 70), “when it sur¬ 
rendered its claims to the trustee in bankruptcy” 
(p. 70). 

Appellant ’s contention is that the opinion is wholly 
in error in this determination of a matter of fact and 
is registered by disregarding documentary evidence 
and testimonv of a credible nature that is whollv 

V * 

consistent with the ordinarv and usual course of 
business dealings and as to which there is no contra¬ 
dict orv evidence. 

The facts with respect to the Sealed Package Ice 
Company bankruptcy matter and the purchase of 
those assets by Karrick for the joint benefit of him¬ 
self and the appellant corporation of which Karrick 
was president and the owner of 78 to 80 per cent of 
the Fidelity Corporation stock (see stipulation, p. 
106) are as follows: 

The Sealed Package Ice Company was organized 
about 1910 with James M. Baker as President, Dan¬ 
iel C. Roper as Treasurer, and James L. Karrick as 
a Director and Vice-President (pp. 94-5). 

The Company was organized through the efforts 
of one Curtis J. Smith, an ice manufacturer, who suc¬ 
ceeded in inducing various persons to become stock¬ 
holders on representations of a new patented process 
for making ice at a price of 75 cents a ton and retail 
delivery thereof in clean, sanitary, sealed packages 
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(p. 95). Karrick so far believed in the proposition 
that he purchased $5,000 of stock in the Sealed Pack¬ 
age Ice Company, and made it several loans wtyen 
stockholders did not come forward with their sub¬ 
scriptions (pp. 106-7). 

The Company had an office in the United States 
Savings Bank Building, with which Baker, Rojjer 
and Karrick were connected as stockholders and ili- 
rectors. At this time the appellant owned a build¬ 
ing across the street from the bank and an adjoining 
vacant lot (p. 95). An arrangement was made wi|tli 
appellant through Karrick to put up a building fbr 
the Sealed Package Ice Company on this adjacent 
lot (p. 95). The Sealed Package Ice Company met 
the various vicissitudes incident to a new enterprise 
and the stockholders began to criticize the officers 
and refused to complete payments on subscriptions 
of stock. Karrick and Baker went on notes with |a 
bank in Washington and a bank in Richmond (]j). 
100) aggregating $8,500, and were ultimately coup 
pelled to pay the same (p. 100). I 

Karrick believed in the enterprise and had told thje 
stockholders he would advance the money necessary 
to put the plant in running condition provided th^ 
shareholders would agree on their part if put ii 
running condition to meet their subscription payl 
ments. The Company produced and sold ice in 191l[ 
and operated for about six weeks when something 
went wrong with the engine and caused the plant t<^ 
be shut down. The Company went into bankruptcy 
on October 9, 1911 (p. 65). 

Litigation meanwhile had started against the Com¬ 
pany on the part of the De La Vergne Machine Comr ] 
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panv and others who were claiming liens (p. 96). 
The trustee and referee-in-bankruptcy had difficulty 
in disposing of the assets of the bankrupt (p. 65), 
which for a considerable time before and after bank¬ 
ruptcy occupied as tenant the two-story building ap¬ 
pellant had put up through Karrick’s persuasion ad¬ 
joining appellant’s original building. Appellant 
claimed a priority lien for part of what was due it 
and also had another account not entitled to priority. 

The final upshot of the matter after unsuccessful 
efforts to sell to others the Sealed Package Ice Com¬ 
pany’s equipment, was that Karrick made an offer to 
purchase the assets, principally equipment, of the 
Sealed Package Ice Company which in October, 1912, 
came before the referee and creditors for acceptance 
(p. 96). The court February 5, 1913, accepted it (p. 
96). Owing to objections of certain creditors who 
thought they could do better, it was not until August 
21, 1913, the deeds were passed transferring the as¬ 
sets (pp. 98-9). The delay proved damaging to ap¬ 
pellant and Karrick. 

The: contract of purchase was that Karrick would 
pay certain proved preferred claims, all court costs 
and fees, 10 per cent on a specified list of open unse¬ 
cured accounts not including appellant (p. 99) and 
would file a release of claims which appellant and 
Karrick had filed with the trustee in bankruptcy 
against the bankrupt, and that Karrick in addition 
would: save the trustee harmless and would defend 
all claims being asserted or that might thereafter be 
asserted against the bankrupt or its equipment and 
assets* whether by way of lien, demands or suit (pp. 
96-100). All claims w^ere taken care of except Kar- 


rick’s and appellant’s in the contract of Karrick. 

There was no dispute as to the validity of appel¬ 
lant’s claim and'that as to a large part of it its claim 
was preferred. Also that at this time and for tyng 
thereafter the equipment of the Sealed Package Jce 
Company was in appellant’s building with a continu¬ 
ing claim for rent at $375 a month on the part 
appellant so long as the plant remained in 
lant’s premises. 

Deeds were duly executed pursuant to the 
ment and appellant and Karrick in August, 19 
both filed releases of all claims they might ha 
preferred and unpreferred (pp. 98-9). 

The foregoing is all a matter of judicial 
Karrick testified that he made the purchase believ¬ 
ing that the plant and equipment which had cost in 
the vicinity of $90,000 (p. 107) was of a then value 
of at least $40,000 cash (pp. 102, 105, 107, 109-10) 
He expected to sell at a price that would let bhth 
himself and the appellant out at a profit after ob¬ 
taining payment of their claims in full, he being £is 
stated the president and holder of 78 to 80 per cefit 
of the capital stock of the appellant corporation. 

The testimony of Karrick was that he believed the 
plant when he made the offer had a value of $40,0lj)0 
(p. 110). He contemplated either the sale of the plaht 
and equipment to the Bethesda Ice Company, tljie 
American Ice Company (p. 105) or that possibly the 
appellant corporation would go into the business 
for which the bankrupt Sealed Package Ice Company 
was formed. 

He testified (p. 101) that he and the appellant were 
both interested in buying from the bankrupt trustek 
In answer to the board member, <f I was buying fpr 
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both of us—it was for the benefit of both of us” 

(p. 110). 

The appellant corporation has a Board of Direc¬ 
tors but does not usually hold formal meetings, the 
way they mostly did business being for the directors 
to meet and decide what they would do after infor¬ 
mal talks (p. 107). In the instant case they had a 
discussion as to whether appellant would advance 
half the money and Karrick the other half and buy 
the Sealed Package Ice Company’s plant jointly. 
The discussions resulted in a decision that Karrick 
should buy it personally and that he should under¬ 
take the project he had in mind. The conclusion 
was that Karrick should put up the necessary cash 
and that after he disposed of the bankrupt assets 
purchased in his name but for the use and benefit 
of himself and appellant corporation, that Karrick 
should first be reimbursed whatever cash he paid out 
in acquiring the assets of the bankrupt corporation 
and that thereafter they should share proportion¬ 
ately to the amount of their claims which were pre¬ 
ferred and then share proportionately as to their 
unsecured claims and divide profits if the result of 
the business operation was to yield a profit. This 
matter appears in the record very definitely at pages 
101, 102 and 107 and it is submitted is, under the 
conditions, an entirely businesslike disposition of a 
business matter. 

Karrick testified that he had the matter take this 
form for the reason that it took less money and that 
he did not care to deposit with the receiver or the 
trustee 10 cents on the dollar for the amount of his 
own claim and the claim of the Fidelity Storage 
Company (p. 101). 
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Neither Karrick nor the appellant did receive their 
10 per cent, both did release in the bankruptcy cause 
all claim they had and for no consideration whatever 
so far as appellant is concerned unless appellant 
was to share in whatever might be realized from the 
assets purchased in Karrick’s name. 

After there had been acquired in August, 1913, 
under the offer of October, 1912, the Sealed Package 
Ice Company equipment, Karrick endeavored to 
the plant as a whole and consideration was give 
its purchase by the Bethesda Ice Company, w 
Curtis J. Smith was endeavoring to organize, pnd 
by the American Ice Company and others (pp. ]L02, 
109). 

The negotiations with the Bethesda company f^rst 
contemplated they would pay $40,000 cash for the 
plant. Smith’s efforts to get the Bethesda Ice Com¬ 
pany going hung fire and later Karrick agreed to 
take $10,000 cash and the balance in bonds of the 
Bethesda company (p. 102). While these negotia¬ 
tions were in progress the Federal Ice Compahy, 
which had manufactured the machinery for |;he 
Sealed Package Ice Company’s project, on its part 
went bankrupt, with the subsequent inability to ob¬ 
tain parts of machinery, as the Federal Ice Company 
with its bankruptcy went out of business (p. 10P). 

This new complication naturally and practicably 
ended ability to dispose of the plant as a whole. 
Efforts were then made to dispose of the equipment 
or ice-making machinery in parts and sales w^re 
made in 1918 and 1920. The result was the sale of 
the De La Vergne engine which all this time had 
been in litigation. This sale was made in 1918, the 
time being opportune because an Alaskan company 
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wanted the engine, under an arrangement whereby 
the proceeds were deposited with the Continental 
Trust Company pending termination of the litiga¬ 
tion or a settlement thereof between the contending 
litigants. The money was ultimately divided be¬ 
tween Karrick and the De La Vergne Engine Corn- 
pay in 1920 by dismissal of the litigation on July 21, 
1920 (p. 105). The sale of the De La Vergne En¬ 
gine Company as occurring in 1918 is proved by a 
telegram and letter (p. 104) and the disposition of 
the proceeds in 1920 by the court record (p. 105). 
Other parts such as compressors and cooling appa¬ 
ratus were sold off in 1918 and 1920—the appellant 
meanwhile having charged off in 1916 about $3,000 
of rent which it had on its books as accruing after 
the bankruptcy of the Sealed Package Ice Company 
(p. 103). 

The upshot of the entire transactions was that 
Karrick did not realize out of the sale sufficient to 
reimburse him for his expenditures arising out of 
the purchase of the assets and hence there was never 
any dividend or disbursement to be made between 
himself and the Fidelity Storage Corporation under 
the agreement between them as to their claims and 
expected profits. 

Appellant wTote off $9,365.12 of its loss in 1918 
when the bulk of the machinery was sold and it was 
fairly apparent it would receive nothing on its claim 
and $3,562.50 in 1920 when the last of the Sealed 
Package Ice machinery was sold and all litigation 
at an end. The board disallowed both loss deduc¬ 
tions. 
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Valuation of Appellant’s Building. 

The evidence on this point will be found i^i the 
record at pages 112 to 135. 

The opinion of the Appeals Tax Board disregarded 
all this evidence and appellant’s claim to a valuation 
of $450,000 and upheld a determination by the income 
tax officials that the building March 1, 1913, Ijad a 
value of $278,595.32 (p. 70) and that “petitioner 
carried this building on its books at $278,59^.32” 
(p. 67). j 

There is no evidence whatsoever in the record of 
any such valuation on the books of appellant. Its 
building was erected at different times, both as to 
the shell of the building and as to erection therein 
at various times of elevators, vaults, division of 
rooms and other items entering into the cost.j In 
its motion to vacate the findings, appellant stated 
(p. 77) that there was no evidence of any such l?ook 
valuation in the record of the trial nor was there 
any such valuation on its books, that it had care¬ 
fully gone over its books and that by no combina¬ 
tion of the items on its books could any such <^ost 
be arrived at, though it was possible that this amount 
might represent some compilation of various figures 
in the tax assessor’s office (pp. 77-8). j 

The evidence in the record of valuation in sub¬ 
stance is as follows: j 

The Fidelity Storage Building is of nine stories, 
built of reinforced concrete floors and brick bearing 
walls and divided into fifteen hundred (1500) rooi^s, 
situated on a lot 100 x 200 feet (pp. 112-13). It con¬ 
tains a total approximate area as found by Com¬ 
missioner Green of 20,500 feet and cubic contents of 
approximately 2,000,000 feet (p. 66). I 
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The original building was erected in 1905 and 1906 
and was 60 x 100 feet. The foundation of the build¬ 
ing is of reinforced concrete with footings 8 feet wide 
and while designed for a live load of 250 pounds to 
the square foot, on a test carried 850 pounds live 
load (p. 112). 

When the Sealed Package Ice Company desired 
a building for its uses, a concrete brick and steel 
building was erected on the west 40 feet of the lot, 
of concrete, brick and steel, built so as to enable the 
building to be carried to the full nine stories if de¬ 
sired and made a part, as it is now, of the storage 
building, being erected to the full height of nine sto¬ 
ries like the original building when the Sealed Pack¬ 
age Ice project fell through. The building originally 
did not include safe deposit vaults and safe deposit 
boxes, but by March 1, 1913, these had been installed 
and there were two freight elevators of a capacity 
of eight tons so that a loaded van can be run into 
the elevator to any floor desired. There is also a 
passenger elevator. The doors to the fifteen hun¬ 
dred (1500) rooms are fireproof metal doors (pp. 
112-113) and the building also was separated into 
divisions so as to shut off fires. One of the safe 
deposit 1 vaults had been put in when the original 
building was erected and the second one about 1912. 
They were originally supposed to be burglar proof, 
but modern science no longer makes that true (p. 
114). 

The building was originally classed as fireproof 
but is now what would be called semi-fireproof by 
reason also of modern developments. 

Mr. Karrick purchased considerable of the mate¬ 
rial entering into the construction, such as steel, 
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fireproofing and brick, when the Old Raleigh Hitel 
was torn down (p. 121). 

Mr. Karrick had been a builder in Boston, Denver 
and Washington ever since he was twenty-one ye^rs 
old, with much experience in construction of large 
buildings (p. 112). 

He figured the value of the building as it st^od 
March 1, 1913, and estimating its cubic contentsj at 
1,950,000 feet (excluding the penthouse) at $450,Ck)0, 
including vaults, safe deposit boxes, elevators, ind 
fireproof doors and all. 

The building as erected besides obtaining ch^ap 
material from the Raleigh Hotel, included no financ¬ 
ing or other charges nor builders’ profits. 

Mr. Karrick said he had based his valuation on 
a careful study he had made before going on the 
witness stand, deciding on a basis of 22 or 22^ cehts 
a cubic foot. While he contended the building was 
still fireproof, there was not agreement on that point 
with the Board of Fire Underwriters (p. 14). 

On cross-examination, Mr. Karrick stated that he 
had signed an affidavit on April 2, 1924, stating the 
value of the ground at $30,000 as of March 1, 1913, 
and the cost of the building at $303,109.30. Tliis 
affidavit stated, he said ( ip . 121), reproductive co^ts 
as near as he could arrive at it, but he understood 
that market value was the basis and he had fixed that 
by comparisons with other buildings as $450,000. 

He knew nothing of an affidavit which had been 
filed before the Tax Board of the District of Colum¬ 
bia in 1914 by P. H. Smythe, who was dead, but th^n 
secretary of the corporation, stating the valuation 
and the sale price of the property at $100,000 (pp. 
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116-17), but thought that must be a reference by 
Mr. Smythe possibly to the old building acquired 
in 1906 because he (Karrick) had never authorized 
or consented to such a valuation nor would he have 
consented to any such sale price (pp. 118-19). 

Robert H. Davis, engineer for the Putnam Con¬ 
struction Company, and engaged for fourteen years 
as an engineer for the Government and for the Dis¬ 
trict of Columbia, testified that he had computed 
the reproduction cost of the building as of March 1, 
1913, and could give a fairly accurate cost of the 
structural part of the building based on records he 
had of material and labor at that time. The cost 
of the shell of the building he computed as $270,000, 
including all interior walls (p. 133). His firm had 
some experience in vault construction and he would 
estimate the cost of the vault at $20,000 and of the 
elevators at $25,000. His estimate of $270,000 did 
not include these, nor did it include the heating plant, 
electric lighting and wiring or plumbing or cork¬ 
line storage rooms, as he had no familiarity with 
that part of building construction. 

Mr. Karrick testified that the parts included in 
Mr. Davis’ estimate of $270,000 for the shell was 
about 60 per cent of the finished cost of the building 
and said Mr. Davis had not figured on plumbing, 
heating, fire doors, wiring, carpet cleaning plant and 
metal racks in the vaults and trunk rooms. 

Matthew Leplev, architect, who had been in the 
building construction in Washington all his life and 
had supervised work on storage warehouse build¬ 
ings, garage and warehouses, the Rochambeau, Bur¬ 
lington and other apartment houses and had made 
appraisals for loans for insurance compnies, and had 
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also been interested in the sales of some of the build¬ 
ings erected in which he had an interest, testified 
that he had estimated on the basis of a 15 per cent 
difference between reproductive costs and market 
value, that the Fidelity Storage Building in 1913 h^d 
a selling value of $500,000 (p. 120) and that in his 
opinion the reproduction cost in 1913 was $449,0Q0. 
He valued the land at that time at $2.00 to $2.50 a 
foot. | 

James A. Boorman, a real estate dealer with eight¬ 
een years’ experience in Washington, specializing 
in larger properties, and a prior experience as G-oV- 
ernment building inspector for seven years, testified 
that after examination of the building and compu¬ 
tations of data as obtained from Mr. Karrick arid 
Architect Lepley and making his own check that tfye 
storage warehouse on March 1, 1913, was of a fair 
market value in his opinion of $437,500 (p. 128). He 
had placed a value of $25,000 on the elevators and 
$25,000 on the vaults in arriving at his figures and 
had adopted a lower factor than Mr. Lepley did ih 
figuring building costs as of March 1, 1913 (p. 122). 

His office for some years had handled the sale hf 
nearly every apartment house Wardman built and 
witness knew that in 1912 or 1913 a semi-fireproof 
building of concrete at 21st and F Streets had a cos^; 
factor of 22 cents per cubic foot (p. 123). In 1913 k 
garage building or warehouse of ordinary construct 
tion could be erected for 16 or 17 cents a cubic foot 
and he had estimated the Fidelity Building at 1^ 
cents a cubic foot and then had added cost of ele 
vators, vault, lobby finish and special equipment (ppl 
123-4). 
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The reproductive cost was a gauge they used in 
marketing property. He had taken as his basis of 
valuation what he thought the building would have 
brought in the open market on the basis of a willing 
buyer who was not forced to buy and a willing seller 
who was not forced to sell (p. 125). 

On March 1, 1913 there was no active market for 
anything, witness said in answer to Commissioner 
Green, but everything in the real estate was dead 
and it was difficult to make any deals at that time 
(p. 125). He did not know whether at that time 
there was anybody looking to buy a warehouse or 
not. There was at the present day demand for such 
buildings. In 1913 he knew that the neighborhood 
was a good residential neighborhood and had not 
then become, as now, encroached on by a negro popu¬ 
lation. i Nobody anticipated this in 1913 (p. 127). 

Frank B. Essex, engaged in the building construc¬ 
tion business for fifteen years (p. 128) testified to 
having built many garages, warehouses, large office 
buildings, a newspaper plant and other structures 
and that he during construction of the addition, went 
by the Fidelity Building twice a day and had since 
examined it and made notes. 

Commissioner Green stated he would permit the 
witness to testify as to reproductive cost, but that 
the witness must understand that the member did not 
regard reproductive cost as proof of value. 

Thereupon the witness said he did not care to go 
on record with an estimate of value but that he knew 
he had sold buildings at 15 to 20 per cent above ac¬ 
tual cost, with the cost including construction, land 
value and finance and carrying charges. He could 
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state the cost construction as of 1913. 

Vanwyck Mott, Secretary and Treasurer sjnce 
1913 of the United States Storage Company, testi¬ 
fied that their warehouse was of reinforced concrete 
with brick walls, slag roof, one freight elevator and 
a total cubic capacity of 500,000 feet. It had been 
built in 1909 and cost 20 cents a cubic foot (p. 130). 
He knew there had been a rise in construction c^sts 
of about 25 per cent from when they built to March 
1, 1913, and he would certainly consider as a prac¬ 
tical warehouseman that the fair market valu^ of 
the Fidelity Warehouse on March 1, 1913, with j;wo 
vaults, a passenger elevator and two freight ^le¬ 
vators, whereas their building had no vault and only 
one elevator, as of a value of 25 cents a cubic foot,, 

In answer to the Commissioner, Mr. Mott sta[ted 
that three fireproof warehouses had been built wit!hin 
the last two years and he figured these would hot 
have been constructed if there had been in 1913 
ample fireproof warehouse capacity to take care of 
business in Washington. j 

He had taken as his basis, he said, in answer to 
the Commissioner, a price that would be agreed on 
between purchasers and sellers where both wanted to 
make a deal but were not forced to buy or sell ^nd 
on the assumption that the buyers had funds but did 

not have to buv. 

•/ 

By the Member: 

Q. Now, as of March 1, 1913, do you thijnk 
the Fidelity Storage Company warehouse wjas 
too big or too small, considering its locatipn 
and the trade or demand as of that datje; 
would you, as a practical warehouseman have 
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wanted to buy in that location as large a 
warehouse as that? 

A. I think I could best answer that by say- 
nig that if I had any idea that that company 
was in the market to sell, I would certainly 
have been glad to have made an offer on it. 

Q. Do you think you would have offered the 
price that you are now prepared to say was its 
value as of that date? 

A. I can say absolutely that we would. 

Q. You would? 

A. Yes, sir. 

The fair market value, the witness was then per¬ 
mitted to state, as of March 1,1913, and testified the 
value for land and buildings was 25 cents per cubic 
foot with approximately 2,000,000 cubic feet. 

AspinwalTs Rejection as Witness. 

Clarence A. Aspinwall, President since 1918 of the 
Security Storage Company of Washington and con¬ 
nected therewith since 1892 and in general manage¬ 
ment of its business, testified (p. 134) that as a 
warehouseman he could estimate with reasonable ac¬ 
curacy the fair market value of the Fidelity Storage 
Building as of March 1, 1913 if he knew the cubic 
size. The Fidelity Building was of concrete con¬ 
struction, “ours is of solid masonry walls, there is a 

slight difference, I should say around 20- 

Thereupon, the following occurred: 

Mr. Curl interrupting, the witness was asked to 
state his opinion, whereupon Mr. Curl asked the wit¬ 
ness if he had examined the building around March 
1, 1913, and knew something about the building at 
that time, to which the witness replied no. 
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Mr. Curl objected further, the following occurred: 

I 

i 

“The Witness: I was speaking of general 
construction; I am familiar with warehouse 
buildings. 

“The Member: I will sustain the objec¬ 
tion.’ ? 


Thereupon, an exception was allowed the attorney 
for the Fidelity Storage Corporation and the witness 
was excused. I 

In the motion for rehearing there was included an 
affidavit which was that Mr. Aspinwall would have 
testified had he not been curtly shut off by the sus¬ 
taining of the improper objection that the witness 
had not examined the building around March 1,1913. 
This affidavit (pp. 81-2) shows that Mr. Aspipwall 
had been for ten years National Treasurer of the 
American Warehousemen’s Association, was a direc¬ 
tor of the National Furniture Warehousemen’s! As- 

/ 

sociation, that in his official capacity he had t6 fa¬ 
miliarize himself with value of storage warehouses 
of various sizes and types, that he was familiar with 
valuations as of March 1, 1913, that he was an) au¬ 
thority on the subject of warehouse building design 
and construction, was familiar with the Fidelity 
Warehouse and estimated it as of a value on March 
1,1913 of $415,000, and that construction costs a£ of 
March 1, 1913 should be figured on the approximate 
basis of 22 cents per cubic foot. 
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Obsolescence and Depreciation. 

Assignment of Error No. 10 alleges the Board 
erred in refusing anv annual deduction due to obso- 
lescence of building and ground for storage uses (p. 
92). The Board in its findings figured the useful life 
of the building on March 1, 1913 for storage pur¬ 
poses as at least forty years and allowed only 2 2 /2 
per cent for depreciation (p. 70), refusing to find 
(p. 71) that the change in population had affected 
the useful life of the building. 

•* Its finding with respect to location was (p. 67): 

‘‘The property, when erected, was situated 
in a most desirable white residential district, 
which has since become an area largely popu¬ 
lated by colored people. Immediately oppo¬ 
site the petitioner's property is situated a 
moving picture theatre used exclusively by 
colored patrons.” 

This finding accords with the testimonv of the wit- 
ness Boorman (p. 127) that in 1913 the neighborhood 
was a good residential one and that nobody antici¬ 
pated in 1913 advancement into the vicinity of negro 
population. His testimony was that he thought (p. 
128) “that warehouse was built and catered to the 
best class of patronage” judging from its then loca¬ 
tion. 

President Karrick of the Storage Company testi¬ 
fied (p. 114) that the character of the neighborhood 
“had changed very much in the last few years be¬ 
cause colored people had come in all through the 
neighborhood and caused the >vhites to move away. 
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A great deal of the storage business was conducted 
by the ladies and they did not like present surround¬ 
ings because of the colored people. ’ ’ 

The Fidelity 4 ‘did not get as much business from 
high class neighborhoods as formerly and thkt was 
where the profit lay. Now their business was rapidly 
growing into a colored storage business.’ 7 It| was a 
high class residential neighborhood when th^y had 
put up the building, and now was pretty' much 
colored. j 

The testimony of Mr. Mott was that Mott 
“thought location played a part in the valu^ of a 
warehouse but some others did not. There was not 
the same difference in type of trade depending on lo¬ 
cation flowing to a warehouse that there used! to be, 
but he was under the impression it still was a fac¬ 
tor” (p. 131). i 

Repairs Versus Betterments. 


The evidence in the case is that Mr. Karricjk con¬ 
ducts his own real estate business in the office of the 
Fidelity Storage Company and that the Fidelity 
Storage Company has a real estate department, the 
employees being paid by Karrick personally (p. 137) 
and that when work is done on the Fidelity Siiorage 
Building it is performed by Mr. Karrick and the cost 
thereof collected from the Storage Company for the 
work done at the end of the year (p. 137). 

In 1918 a large amount of work was done, costing, 
all told $15,500 (p. 139). Harry S. Plager, who is 
in charge of the real estate department, wentj over 
the books, time books, material receipts and iother 
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records with Lewis Shinnamon, an Internal Revenue 
agent and the tw T o segregated this $15,500 into cer¬ 
tain component parts. There was allocated $2,800 
to elevators, $3,000 to the roof and $2,500 to certain 
grill w’ork—the Revenue Agent charging everything 
up to betterments and appellant insisting on allow¬ 
ances as for repairs. 

The evidence is that in 1918 the skylights on top of 
the building w’hich w*ere wired with obscure glass 
and rested on small parapets with hooks extending 
under beams had become in bad condition (p. 137) 
due to the fact that storms had blown the ventilators 
off or bent them and that the skylights w’ere leaking. 
The wind pressure on the ventilators caused trouble 
with the parapet and skylights. To remedy the de¬ 
fect, some $300 was spent on new' clamps and then 
repairs were made with the result that ventilators 
and skylights no longer leaked. The same venti¬ 
lators w'ere used except for the new’ change or new 
clamps to hold them in place. 

The roof was repaired at a total cost for the repair 
of $3,000. It w’as a slag roof in construction with felt 
paper having a top of heated pitch and then of slag. 
The w’ork consisted in baring the old roof down to 
the concrete and then putting on the other material. 
There is a great deal of travel over the roof because 
the rug and carpet cleaning plant is located on the 
roof and with the result of an annual expenditure of 
about $800 in repairs (p. 138). The grills became 
broken and had to be replaced. 

No allowances were made of any kind with the 
claim that all the expenditures were betterments. 
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Argument. 


i 

The Board of Tax Appeals, it is submitted, is Clearly 
in error in its opinion that the record does nqt sup¬ 
port appellant’s contention of an agreement with 
Karrick to participate with him in division of the 
assets of the bankrupt Sealed Package Ice Cotnpanv 
after reimbursement of Karrick of cash expended 
by him in buying those assets and litigating thte suits 
brought against the bankrupt and in its further de¬ 
termination that the transaction was closed ip 1913 
when appellant released its claims to the trustee in 
bankruptcy (p. 70). 

The record discloses that appellant had filed claim 
against the bankrupt and that its claim haq been 
allowed, and further that it had then a continuing 
claim for rent so long as the bankrupt equipment 
occupied its premises. If the board be correc^; then 
we have the extraordinary business spectacle of a 
business concern surrendering a perfectly valid 
claim for nothing, whereas the other creditors re¬ 
ceived dividends on their claims. The release given 

' 

the bankrupt trustee by appellant in this vie\^ was 
nudum pactum. The result is reached by throwing 
out the testimony of Karrick. There is an epd of 
judicial proceedings if competent unimpeached testi- 
monv in accord with the commonest business motives 

*' t i 

can be so summarily ignored. The fact cannbt be 
denied, as it is of judicial record, that appellant 
received no dividend in sale of assets of the bank¬ 
rupt. Karrick testified in answer to repeated ex¬ 
amination that the reason was because of an agree¬ 
ment between himself and appellant, of which cor¬ 
poration Karrick was president and owner of nearly 
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80 per cent of its stock, that instead of receiving divi¬ 
dends from the bankrupt, appellant entered into a 
joint adventure with Karrick to share in the fruits 
of what was thought would be a purchase of bank¬ 
rupt assets so profitable that the two would get their 
claims against the bankrupt paid in full and a profit 
besides. 

The best laid plans of mice and men gang aft 
agley. Karrick’s and appellant’s after a long period 
of hope so went when first there was a year’s delay 
nearly in consummating legally the sale of the assets 
and then when after prolonged negotiations to sell 
the Sealed Package Ice plant as a whole the Fed¬ 
eral Ice Machine Company, manufacturers of the 
ice machines, on its part went on the rocks financially 
so that parts as they wore out or broke could not 
be replaced by new manufactured parts. 

In Geo.iFeick & Sons Co. vs. Blair, 58 App. D. C. 
168-70, this Court said: 

“While it is true that this court will not 
act as a fact-finding body to pass upon the 
evidence as adduced in the lower tribunals, 
the court will consider the evidence to the 
same extent that a Circuit Court of Appeals 
will consider the evidence adduced in a cause 
tried in the District Court, namely, to the 
extent of determining whether or not the law, 
when applied to the facts, establishes a'cause 
of action; and that is all that is required in 
this case.” 

On January 6, 1931, this Court in the case of 
Dempster Mill Manufacturing Company vs. David 
Burnet, Commissioner, held that 
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peals 
from 

those applied to civil procedure in the courts, 
except that statutes and regulations are to be 
construed liberally in favor of the taxpayer.” 

The Court said: 

4 ‘The only witness who testified directlv as 
to the value of the stock of the Florence Com¬ 
pany on March 1, 1913, was C. B. Dempster, 
for forty years president of the appellant com¬ 
pany. It was his testimony that was rejected 
as being the testimonv of an interested wit- 
ness. We think it was error to disregard the 
testimony of this witness, inasmuch a s it 
stands uncontradicted. The rules of evidence, 
in a hearing before the Board of Tax Appeals, 
are not different from those applied tol civil 
procedure in the courts, except that the stat¬ 
utes and regulations should be construed lib¬ 
erally in favor of the taxpayer.” 

Obviously then the Board of Tax Appeals (^rred 
in holding in the face of Karrick’s positive testimony 
of an agreement that there was no proof of such— 
this too in a case where without an agreement with 
Karrick appellant must be found to have waived 
without consideration dividends payable and di*e it. 

There being an agreement to work out their re¬ 
spective claims through future disposition of the 
bankrupt assets, obviously the board was in e|rror 
in holding the matter a closed transaction in ^913. 

We then come logically to the proposition, What 
was the consequence of this continuing transaction 
and when was the loss that ultimately resulted there¬ 
from deductible? 


“in hearing before the Board of Tax A] 
the rules of evidence are not different 
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The agreement and expectation of receipts there¬ 
from out of the purchased assets clearly was prop¬ 
erty. The Supreme Court expressly so decided in 
Burnet, Commissioner, vs. Houston, decided April 
13, 1931, wherein, speaking of a similar and vastly 
larger special transaction made in 1906 to work out 
as far as I might be huge losses due to the near fail¬ 
ure of the Real Estate Trust Company of Phila¬ 
delphia, the Court said: 

“Each subscriber acquired an interest in 
the amount which might be realized in excess 
of $3,000,000 by the administration and dis¬ 
position of the 4 Segal matters.’ Such an inter¬ 
est falls within the meaning of the term ‘prop¬ 
erty’ ” 

*> 

When the loss was deductible it is submitted was 
when the assets, the subject matter of the special 
joint adventure, were realized upon. This at the 
earliest was in 1918 and 1920 due to an adverse 
chain of events that prevented disposition of the 
Sealed Package Ice plant as a whole. 

The principle is clearly applied to the special facts 
herein, laid down in Lewellvn vs. Electric Reduction 
Co., 275 U. S. 243, wherein the Court said: 

“A loss resulting from a buyer’s prepay¬ 
ment to a seller, who proves to be irrespon¬ 
sible, is not necessarily sustained when the 
money is paid so as to be deductible in com¬ 
puting the income tax for that year under 
Sec. 234 of the Act of 1918 (40 Stat. 1057) 
allowing deductions of losses sustained during 
the taxable year, but if inability to recover 
the payment is established only in a future 
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year at the termination of litigation, tte de¬ 
duction must be made in the return fir the 

later vear.” 

* 

I 

Wadsworth Mfg. Co. vs. Comsr. Int. Rev., 44 Fed. 
(2d) 762: 

“No loss or gain can arise under Sec^. 234 
(a) (4), Revenue Act of 1921 (42 Slat. 227), 
unless and until the building was sold ^nd it 
was thus definitely determined whether tjie in¬ 
vestment had been ultimately profitable c|r un¬ 
profitable. Until the transaction is closed and 
completed the loss is not sustained.” 

I 

In Ayer vs. Blair, 26 Fed. (2d) (D. C.) 5471., the 
Court recognized that where a corporation was heav¬ 
ily involved and a stockholder advanced funds jto it 

i 

and for the advance received the financially en^bar- 
rassed notes secured by pledge of certain assets in 
1912 and those assets were not liquidated finally 
until 1920 that the appellant in 1920 was entitled to 
the amount of the bad debt or loss ascertained. 

A case more nearly related in its facts to thi in¬ 
stant case is that of Burnet vs. Houston, supra. 
That case was decided in 39 Fed. (2d) 351 by [the 
Circuit Court of Appeals reversing the Board of 
Tax Appeals. In the Supreme Court the Circuit 
Court of Appeals was reversed, but on a point not 
applicable, as counsel will show, to the record in the 
instant case. The Supreme Court’s opinion, on the 
contrary, sustained the Circuit Court of Appeal^ on 
the propositions we contend for, namely, that shch 
a special agreement as here exists is valid, is prop¬ 
erty, and the loss therefrom is deductible in the year 
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or years when the matters are so worked out in a 

•f 

business way that the gain or loss therefrom can be 
determined. 

A statement of this “Segal matters” case is in 
order. 

The Real Estate Trust Company had made unwise 
excessive loans to one Segal that tied up its assets 
and in 190G forced it into temporary receivership. 
Having a valuable good will, a fine business location 
and there being at least possibility the directors 
would be held by the courts liable for the results, 
directors made up a money pool that set the trust 
company on its feet. In consideration of their con¬ 
tributions they took over the slow Segal collateral 
w'hich had a potential value and involved prolonged 
litigation -with the American Sugar Refining Com¬ 
pany, which Segal was undertaking to 4 ‘buck” when 
the crash came to Segal and the Real Estate Trust 
Company. In 1910 the litigation was compromised 
and in succeeding years the aforesaid directors’ 
money pool received distribution of shares of Penn¬ 
sylvania Sugar Company stock as the principal un¬ 
liquidated assets of the “Segal matters” forming 
Segal’s collateral with the trust company. In 1920 
there v r as closed out by distribution to the director 
contributors the resultant proceeds of the working 
out of the Segal assets. Whereupon Director Hous¬ 
ton wrote off in 1920 the then determined loss from 
the special adventure entered into in 1906. 

The Circuit Court of Appeals held the loss was 
deductible in 1920 and reversed the Tax Appeals 
Board. The Supreme Court opinion of April 13, 
1931, it will appear from an examination thereof 
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upheld, in principle, the Circuit Court of Appeals 
that the loss was a deductible one in 1920. 

The Supreme Court, however, reversed the Circuit 
Court of Appeals because the taxpayer had not 
proved the value of the “Segal matters’’ as of Anarch 
1,1913, and the Circuit Court of Appeals had under¬ 
taken to obviate this statutory necessity of proof 
of value as of date of March 1, 1913, by declaring: 

“To determine, in view of these variable 
factors, or lack of factors, its true or approxi¬ 
mate value on a given date, as that of March 
1, 1913, selected by the commissioner as the 
basis of the tax calculation, was a sheexf im¬ 
possibility. The only fixed factors in, the 
situation were those of cost in 1906 and return 
in 1920. It follows that the proper basisj for 
measuring the petitioner’s admitted loss4-be- 
cause the only possible loss—was that of cost 
and return.” 

The Supreme Court in reversing held (a) that if 
impossible this was the taxpayer’s misfortune j but 
could not dispense with and put aside the statutory 
necessity that the taxpayer had the burden of pjroof 
of the material fact upon which his right to relief 
depends, and (b) that the record was “far fpom 
demonstrating the impossibility of supplying Evi¬ 
dence from which the required fact might be foujid” 
and that the taxpayer should have “produced the 
best available evidence of value which the circum¬ 
stances and nature of the transaction permitted” 
but apparently had not made any attempt to do sp— 
the Supreme Court recognizing the legal prindple 
that frequently conditions may be such as not to 
permit absolute proof to a mathematical demonstra- 
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tion and that in such cases the law takes such evi¬ 
dence as is available under the circumstances but will 
not agree that presumption on presumption shall 
take the place of facts from which reasonably cor¬ 
rect deductions may be made. 

With this matter of no attempt to prove value we 
are not concerned in the instant case. The purchase 
of the Sealed Package Ice assets was agreed upon in 
October, 1912 and consummated in August, 1913. 
Karrick testified that at this period he knew they 
had cost $90,000 and in his opinion they had a value 
of at least half, or $40,000, and that it was in the 
belief with a little time he could so work out this 
price for the assets and repay his advances and ex¬ 
penses, pay the claims of himself and appellant in 
full and a profit to each of them that he had em¬ 
barked oh the adventure, had put in as little immedi¬ 
ate cash as he could and had assumed the burden and 
expense of defense of litigation. 

Karrick was repeatedly examined as to this. He 
testified (p. 105) when asked what the Sealed Pack¬ 
age Ice assets were worth in 1913: 

“ There was a plant that cost between 
eighty and ninety thousand dollars and I 
thought I could sell it for perhaps half of that 
much, and I thought it was worth that if 
and when we got all of this litigation cleared 
up; that was a large part of the consideration 
I was paying. * * * As near as he could 
come to it he thought that half price of cost 
of putting up the plant for the Sealed Pack¬ 
age Ice Company ought to measure its worth 
but that whether he could sell it was another 
thing when be bought it. * * * Smith, who 
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had interested him in the Sealed Package Ice 
proposition was the man representing the 
Bethesda people and he was basing hisj value 
partly on what witness expected to sell the 
plant to them for.” 

(P. 102.) “ Their negotiations with the 

Bethesda Company took a long time as they 
received a good many propositions frotn that 
company. The first proposition frotn the 
Bethesda Company was to be all cash. (jPages 
100-101 show the price fixed was $40,000 and 
that this was about the time Karrick i^i 1913 
received his deed to the assets.) Th^n the 
Bethesda Company people found it w^s not 
easy to raise all the money necessary to buy 
the plant and put up a building at Betihesda 
and have enough capital to run on. They asked 
witness to make other terms and witness 
finally agreed to sell for $10,000 cash and the 
balance in bonds to be issued by the Bethesda 
Company which for a year or year and p half 
or more were trying to raise the money and 
sell stock but finallv did not carrv the deal 

m/ V 

through. These attempts to sell ra^n all 
through from 1913 to about 1916 but no offer 
was made that was accepted and cofisum- 
mated.” j 

On cross-examination (p. 110): 

Q. Now, you testified in chief that the value 
of those assets at March 1, 1913, were worth 
$40,000. 

A. Yes, I think thev were worth that. 

Q. But you never did get an offer. 

A. Yes, we got that offer and I held it for a 
long time, but they did not pay any njoney 
down; I think we were a year and a ha|lf or 
maybe longer than that waiting for j;hese 
people. 
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It was after this period of 1913, which is the 
period we are here concerned with, that the slump 
came in the ability to sell the plant as a whole and it 
had to be sold separately at a loss. This slump 
(p. 109) |was due to the fact that later the Federal 
Ice Company, which made the ice manufacturing 
machinerv, went out of business bv going into bank- 
ruptcy. At this time there were plants running in 
Newark, X. J., and Providence, K. I., but “they did 
not last very long after the Federal Ice Machine 
('ompany went out of business.” This was about 1916. 

It is submitted that this evidence which is uncon- 
tradictedi as the best evidence of value the circum¬ 
stances permit, is the evidence of a witness familiar 
with what he was talking about and shows that it was 
worth $40,000 in 1913 and appellant and Karrick 
would have recouped save for the later loss neces¬ 
sarily resulting when the Federal Ice Machine Com¬ 
pany ceased to be a going concern. 

The loss was properly taken in 1918 and 1920 when 
it occurred, Central Trust Co. vs. Burnett, D. C. 
App. Dec. 1, 1930. 

Valuation of Appellant’s Building. 

The trial member of the Appeals Tax Board 
seemed to be possessed of the idea that reproduction 
costs were of no importance in fixing the value of 
appellant ’s building on March 1,1913. The evidence 
shows that the lowest actual costs, with certain items 
not included, was $333,109.30, and with none of the 
items included that are proper to be added as estab¬ 
lishing costs, namely, services of the party erecting 
the building, financing charges and reasonable profit. 
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The evidence establishes by Architect and Super¬ 
intendent Lepley (p. 120) a worth in 1£)13 of 
$449,000; by Boorman, a man of knowledge bpth of 
buildings and realty values, of $437,500 (p. 128); by 
Civil Engineer Robert H. Davis of $270,000 (]i. 133) 
for the shell of the building only and by Karridk that 
this is only 60 per cent of the reproduction cpst of 
the building alone. 

The trial member stated plainly that this Repro¬ 
duction cost evidence he regarded as of no iinpor- 
tance in fixing market value (p. 129) and cleaRly he 
was in error in his legal conceptions as it is the 
law such is competent evidence though not thR only 
evidence on which market value is to be based. The 
error of the Board is clear from the fact that the 
value of $278,000 fixed by it has nothing in the record 
to support it and places a cubic foot cost of only a 
little more than 13 cents a foot on the 2,000,000 cubic 
feet, whereas none of the evidence would warrant 
less than 18 cents cubic foot cost for the building, 
including elevators, vaults, heating and special fire¬ 
proof construction. 

But, the Board member, while stating he desired 
evidence of what the building would sell for in 1913 
then when the warehouseman Mott testified 1 (pp. 
130-32) that in 1913 he would have given 25 cents a 
cubic foot, or $500,000, if lie could have boughR the 
warehouse and taken over the business, rejected all 
this evidence. 

When witness Aspinwall, clearly competent as the 
leading warehouseman, started to testify (p. 134) 

that ‘ i around twenty-” was “with reasonable 

accuracy the fair market value of the building in 
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1913,” the Board member summarily sustained the 
legally improper objection that Mr. Aspinwall had 
not been : in the building on or about March 1, 1913. 
It of course is obvious that a witness can testify as 
an expert regardless of whether he was in the build¬ 
ing on or about the very dav of the statute. The 
evidence was the building was the same in condi¬ 
tion and all that was necessarv was that the witness 
knew 1913 values and knew the building before or 
after 1913. 

The fact that in 1913 all realty was slow of moving 
and that it was what would be called a dead market 
is no warrant, especially in the light of Mott’s testi- 
monv, for the finding there was no market value in 
1913 for warehouse property. 

- In Washington Market Co. case, 54 App. D. C. 129, 
this court went with great thoroughness into the 
question of value of the market having in view the 
jurisdictional act. 

It said in part (p. 132): 

“We are of opinion that the majority of the 
commission reached their conclusion from a 
number of erroneous deductions. For exam¬ 
ple, great stress was laid upon the valuation 
fixed upon the property for the purposes of 
taxation,” 

a statement very much apropos here where without 
any evidence in the record the Board of Tax Appeals 
based its opinion apparently upon some taxation fig¬ 
ures from the assessor’s office. 

The court held that (p. 133) reproduction costs 
based upon present values and deducting deprecia- 
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tion was a correct valuation of what the authorities 
term the bare bones of the plant or its physical prop¬ 
erties. 

The court, as the opinion shows, and as all the 
authorities, it is submitted, are in substantial acpord, 
gave great weight to the cost of reproductidn in 
arriving at values and likewise held that (p. 137) 
“value to be found is of the property in that condi¬ 
tion as it stands for the purposes for which it is 
used” and that (this matter having special applica¬ 
tion to Mott’s testimony) that there must be ^iven 
credit and weight to the good faith of a witnes^ not 
challenged or impeached who testified tendering him- 
self prepared to pay $1,500,000 in cash for the prop¬ 
erty of the market company (p. 138). 

It is submitted, therefore, that there was errpr in 
the Board of Tax Appeals where, as here, it rejected 
the testimony of all the witnesses as to reproduction 
costs, rejected the testimony of the unimpeached wit¬ 
ness Mott that he would have purchased the storage 
company’s building in March, 1913 for a halfimil- 
lion dollars and refused to permit the witness A^pin- 
wall, probably the best qualified storage warehouse¬ 
man expert in this section of the country, to testify 
because he had not been in the building on or about 
the precise date of March 1, 1913, notwithstanding 
that Aspinwall had testified that “as a warehouseman 
he could give an opinion as to the fair market value 
of the Fidelity Storage building as of March 1,1913, 
if he knew the cubic size (which was in the record). 
He could give an estimate rating the value by the 
cubic foot with reasonable accuracy of the fair nfiar- 
ket value of the building in 1913”; the evidence of the 
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witness showed that he was familiar with the charac¬ 
ter of construction of the Fidelity building. 

There is an end of judicial inquiry if evidence, 
credible in its nature, is to be summarily disre¬ 
garded, Lomer vs. Meeker, 25 N. Y. 361, and Demp¬ 
ster Mills Co. vs. Burnett, supra. 

\ In L. & N. vs. U. S., 238 U. S. 1, the Court said: 

“While some elements of value are fixed, 
the market price of property and work is af¬ 
fected by so many and such varying factor as 
to make it impossible to lay down a rule by 
. which to determine what any article or serv¬ 
ice is worth.” 

One of the most common measures of value is com¬ 
parison with other properties it held. 

It is submitted there was plain error in fixing an 
arbitrary value of $278,000 based on something, ap¬ 
pellant knows not what, that the Board member had 
in mind, but which in any event is not consistent with 
the record. 

Obsolescence. 

The evidence establishes that location has a part 
in the storage business. The Board’s opinion and 
all the evidence accords in finding 14th and You has 
changed from a first class residential neighborhood 
to a negro neighborhood and that the process is con¬ 
tinuing. It also shows much of the warehouse by 
reason of modern science is now obsolete. A fair 
charge for obsolescence instead of none should have 
been allowed annually. Y. Lowers Gambrinus 
Brewery Co. vs. Anderson, 275 U. S. 335. 

A brewery owner in calculating taxable income for 
1918 and 1919 is entitled to an allowance for obso- 


37 


lescence of tangible property caused by the immi¬ 
nence and taking effect of national prohibition): 

“The cost of plant depreciation, i.^., ex¬ 
haustion, wear, tear and obsolescence,, is a 
part of operating expenses necessary to 1 carry 
on a manufacturing business. The gain or 
loss in any year cannot be rightly ascertained 
without taking into account the amount of 
such cost that is justly attributable to that 
period of time.” 

Among matters entering into such calculation the 
opinion specifically holds is loss in value that prises 
from “obsolescence out of the uses to which the 
property is put.” 

Repairs or Betterments? 

The record on this point shows that by reason of 
the elements, much use of the roof and other chuses 
extensive work had to be done in 1918 to keep the 
warehouse in condition for the uses to which it was 
put. The work done in no sense added to the Value 
of the building. The items claimed, except $30Q for 
new clamps, was the restoration of the buildihg to 
its proper condition. The amounts were agreed ppon 
between Karrick’s witness Plager and Goverifinent 
Agent Shinnamon and only the proper classification 
disputed. The matter is one of fact and is submitted 
to the Court, appellant’s counsel believing repairs 
the correct solution. | 

Respectfully submitted, 

Charles H. Mer it la t, 
Ben L. Jenkins, 
Wallick & Shorb, 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia ! 

I 

January Term, 1931 j 


No. 5340 

The Fidelity Storage Corporation, appellant 

v . 

David Burnet, Commissioner of Internal Rev- 

enue, appellee 

APPEAL FROM THE BOARD OF TAX APPEALS 

BRIEF FOR APPELLEE 

PREVIOUS OPINION 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 60-72), which is 
reported in 18 B. T. A. 517. j 


JURISDICTION 


This appeal involves income taxes for the years 
1918 to 1925, inclusive, in the respective amounts 
of $8,693.08, $5,064.97, $5,670.13, $4,965.35, $6^1.20, 
$1,744.40, $1,930.85, and $2,216.06, and is taken 
from a decision (order of redetermination) of. the 

(i) 
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United States Board of Tax Appeals entered De¬ 
cember 20, 1929 (R. 72-74), as amended by the 
order of April 19, 1930 (R. 82-83), under which 
the Board entered judgment on July 14, 1930 (R. 
83-84). 

The case is brought to this court by stipulation 
dated October 2, 1930 (R. 84-85), and by petition 
for review filed October 29, 1930 (R. 86-92), pur¬ 
suant to the Revenue Act of 1926, c. 27, 44 Stat. 9, 
109, 110, Sections 1001, 1002, and 1003. 

QUESTIONS PRESENTED 

1. Whether a certain debt was ascertained to be 
worthless prior to 1918. 

2. Whether appellant has overcome the prima 
facie correctness of the Board's determination of 
the value on March 1, 1913, of appellant’s ware¬ 
house. 

3. Has appellant established that it is entitled to 
a larger deduction for obsolescence on its ware¬ 
house building ? 

4. Is the appellant entitled to deduct from 1919 
gross income amounts expended for iron grating 
$877.23; skylight $2,800, and roof $3,000? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 232. That in the case of a corporation 
subject to the tax imposed by section 230 the 
term “net income” means the gross income 
as defined in section 233 less the deductions 
allowed by section 234, * * *. 


3 


Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be flowed 
as deductions: 

(1) All the ordinary and necesskry ex¬ 
penses paid or incurred during the taxable 
year in carrying on any trade or business, 
including a reasonable allowance for Salaries 
or other compensation for personal services 
actually rendered, * * , *. 

(5) Debts ascertained to be worthless and 
charged off within the taxable year; 
***** 

(7) A reasonable allowance for the ex¬ 
haustion, wear and tear of property used in 
the trade or business, including a reasonable 
allowance for obsolescence; * * *, 

Sec. 235. That in computing net income no 
deduction shall in any case be allowed in 
respect of any of the items specified in 
section 215. 

Sec. 215. That in computing net income no 
deduction shall in any case be allowed in 
respect of— 

***** 

(b) Any amount paid out for new build¬ 
ings or for permanent improvements or bet¬ 
terments made to increase the value of any 
property or estate; 

(c) Any amount expended in restoring 

property or in making good the exhaustion 
thereof for which an allowance is or has been 
made; * * *. I 
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Section 232 and Section 234 (a) (1) ; (a) 
(7) i of the Revenue Act of 1921, c. 136, 42 
Stat. 227, and of the Revenue Act of 1924, c. 
234, 43 Stat. 253, are identical with the cor¬ 
responding provisions of the Revenue Act of 
1918 above quoted. 

Regulations 45, promulgated under the Revenue 
Act of 1918: 

Art. 103. Repairs .—The cost of incidental 
repairs which neither materially add to the 
value of the property nor appreciably pro¬ 
long its life but keep it in an ordinarily 
efficient operating condition, may be de¬ 
ducted as expense, provided the plant or 
property account is not increased by the 
amount of such expenditures. Repairs in 
the nature of replacements, to the extent 
that they arrest deterioration and appreci¬ 
ably prolong the life of the property, should 
be charged against the depreciation reserve. 
See articles 161-171. 

Art. 293. Capital expenditures. — Amounts 
paid for increasing the capital value or for 
restoring the depreciated value of property 
are not deductible from gross income. * * * 

Art. 143. Loss of useful value .—When 
through some change in business conditions 
the usefulness in the business of some or all 
of the capital assets is suddenly terminated, 
so that the taxpayer discontinues the busi¬ 
ness or discards such assets permanently 
from use in the business, he may claim as a 
loss for the year in which he takes such ac¬ 
tion the difference between the cost or the 
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fair market value as of March 1,1913, of anv 
asset so discarded (less any depreciation al¬ 
lowances) and its salvage value remaining. 
This exception to the rule requiring a pale or 
other disposition of property in order to 
establish a loss requires proof of soihe un¬ 
foreseen cause by reason of which the prop¬ 
erty must be prematurely discarded, as, for 
example, where machinery or other property 
must be replaced by a new invention, or 
where an increase in the cost of or j other 
change in the manufacture of any product 
makes it necessary to abandon such ljnanu- 
facture, to which special machinery jis ex¬ 
clusively devoted, or where new legislation 
directly or indirectly makes the continued 
profitable use of the property imbossi- 
ble. * * * The exception applies to 
buildings only when they are permanently 
abandoned or permanently devoted to a 
radically different use and to machinery 
only when its use as such is permanently 
abandoned. * * * j 

Article 143 of Treasury Department Reg¬ 
ulations 62 and 65 is substantiallv the same 
as Article 143 of Regulations 45, set forth 
above. | 

STATEMENT OE FACTS 

The facts found by the Board of Tax Appeals, 
pertinent to the issues here involved, are as follows 
(R. 63-68): 

The appellant is a corporation organized under 
the laws of the State of Virginia, with its principal 
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place of business at 1420 U Street NW., Washing¬ 
ton, D. C., where it operates a storage warehouse. 
The appellant kept its books of account on the 
accrual basis. 

Some time prior to 1911 the appellant leased a 
two-story brick and concrete addition to its ware¬ 
house to the Sealed Package Ice Company, which 
installed an ice plant in the leased premises and 
operated the same for six weeks during the year 
1911. After this short period of operation the 
Sealed Package Ice Company experienced finan¬ 
cial difficulties and was forced into bankruptcy on 
October 9i 1911. The trustee had difficulty in dis¬ 
posing of the assets of the bankrupt and finally 
effected a sale to Karrick, the president of the ap¬ 
pellant, on the following terms: By the payment 
of all the expenses of the bankruptcy proceedings, 
the payment of $1,479 in cash to cover 10 per cent 
of all open and unsecured accounts, the delivery of 
a release of his own claim in the amount of $11,- 
120.74, and that of the appellant in the amount of 
$9,365.42, and by giving a bond to exonerate the 
trustee from any liability arising through claims 
which were then in litigation. On August 22,1913, 
the appellant executed and delivered a release to 
the trustee in bankruptcy of all claims or demands 
of whatsoever description, preferred or unpre¬ 
ferred, and discharged, and released the trustee 
from all liability. Karrick continued the litiga¬ 
tion for which he was to hold the trustee harmless 
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until 1920. The appellant’s claim against the 
Sealed Package Ice Company was for rent, and it 
continued to charge rent at the rate of $375 per 
month after the trustee had sold the assets td Kar- 
rick. During the year 1916 the sum of $3,000, part 
of the accumulated rent, was charged off as a bad 
debt. 

The appellee determined that the transactions 
with the Sealed Package Ice Company were dosed 
in 1913, and that no loss arising therefrom wis de¬ 
ductible in either 1918 or 1920. 

The appellant conducts its storage business in a 
nine-story, semifireproof building, located at 1420 
U Street NW., Washington, D. C. The ldt on 
which the building stands lias a frontage of slightly 
over 100 feet on U Street, and is 200 feet deep 
making a total area of approximately 20,500 
The cube of the building is approximately two 
lion feet. The warehouse building, as it now 
stands, was erected in two units. In 1905 .and 
1906, on the east 60 feet of the property was erected 
the first unit with foundations and floors of concrete 
and brick, bearing walls 26 inches in thickness at 
the base, gradually diminishing to the top. In 1910 
and 1911, on the west 40 feet, a concrete, brick, and 
steel building was erected and leased to the Sehled 
Package Ice Company. Some time prior to M^rch 
1, 1913, this unit was carried up to the full hine 
stories with a brick and steel I-beam and concrete 
construction, and the entire building divided {nto 
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1,500 storage rooms by 4-inch brick walls. At this 
time the building was equipped with two freight 
and one passenger elevator, two vaults for the stor¬ 
age of valuables, and a carpet-cleaning plant. 

Estimates of the replacement cost of the building, 
as of March 1, 1913, were made on the basis of 25 
cents per cubic foot, resulting in an estimated re¬ 
placement cost as of that date, of $450,000. The 
replacement cost of the elevators was put at $25,000 
and the vaults at $20,000. 

There was no market for warehouse property in 
Washington on March 1, 1913. 

The appellant, in connection with the real-estate 
assessment of the property, on May 29, 1914, wrote 
the taxing authorities of the District of Columbia 
that the value of the building on that date was 
$100,000, and that the building was for sale at that 
price. Karrick, the president of the appellant, on 
November 4, 1924, in a sworn affidavit presented 
to the Treasury Department, valued the building as 
of March 1, 1913, at $303,109.30. The appellant 
carried this building on its books at $278,595.32, 
and the appellee determined its value to be the same 
amount. 

The property, when erected, was situated in a 
most desirable white residential district, which has 
since become an area largely populated by colored 
people. Immediately opposite the appellant’s 
property is situated a moving-picture theatre used 
exclusively by colored patrons. 
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The useful life of the appellant’s warehouse on 
March 1, 1913, was at least 40 years, and its value 
on that date was $278,595.32. 

The appellee, in determining the proposed de¬ 
ficiency, allowed the appellant as a deduction from 
net income for depreciation on this buildijng, a 

i 

rate of 2 V 2 per cent, based upon a book val|ue of 
$278,595.32. The appellant is contending for ^ rate 
of 3 V'i per cent on a valuation of $450,000. j 

The appellant’s building, as originally con¬ 
structed, had iron grills across the front windows. 
In 1919 the cornice at the top of the building fell 
and damaged the original grills, which were 
replaced by new grills of a heavier design at a cost 
of $877.23. 

The building, as originally constructed, had sev¬ 
enteen skylights, which were raised above the roof 
level by parapets. By the year 1919 all these sky¬ 
lights had become so affected by the elements that 
they had to be reconstructed. The parapets were 
removed and the skylights reset and reflashed] in a 
different manner, at a cost of $2,800. 

In the same year $3,000 was spent on material 
and labor on the roof of the appellant's building. 
The roof was of concrete construction. Over the 
concrete roof were la vers of roofing* felt affixed iwith 
pitch or asphalt, and on the surface a layer of slag. 
The original felt was not removed in 1919, but the 
extent of replacements of felt and slag is not shown. 
An entirely new felt and slag roof would have cost 
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approximately $4,500. The records of the appellant 
show roof repairs in other years at not to exceed 
$700. The appellee, in his determination, held that 
the money expended on grills, skylights, and roof 
was not in the nature of repairs and should be 
capitalized. 

On the issues here involved the Board affirmed 
the Commissioner's determination and the tax¬ 
payer appeals. 

SUMMARY OF ARGUMENT 

The statute provides for the deduction of debts 
ascertained to be worthless and charged off within 

the taxable vear. The evidence clearlv establishes 

•* * 

that the debt here involved was ascertained to be 
worthless long prior to the taxable year 1918. 

The determination bv the Board of the March 1, 
1913, value of appellant’s warehouse and the deter¬ 
mination of the reasonable allowance for ex¬ 
haustion, wear and tear, and obsolescence are ques¬ 
tions of fact which will not be disturbed on review 
if supported by substantial evidence. These de¬ 
terminations were prima facie correct and appel¬ 
lant has failed to overcome the burden of establish¬ 
ing their incorrectness. 

The expenditures incurred for iron grating, sky¬ 
lights, and roof were in the nature of capital expen¬ 
ditures and not repairs, and therefore, under the 
statute, are not allowable as deductions in their 
entirety for the taxable vear. 
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ARGUMENT 

i 

I 

The findings fully support the Board’s conclusion that 
the debts were ascertained to be worthless prior to 
1918 

Appellant seeks to deduct as a bad debt an 
amount due from the Sealed Package Ic^ Com¬ 
pany. The Board of Tax Appeals approved the 
Commissioner’s determination that the debt was 
worthless prior to 1918. This determination was 
amply supported by the findings. 

The Sealed Package Ice Company was organized 
in 1910. (R. 94.) It encountered financial diffi¬ 

culties from the outset and did not begin operations 
until 1911, when it manufactured ice for six weeks. 
(R. 95.) On October 9, 1911, it went into bank¬ 
ruptcy. (R. 65.) The trustee in bankruptby was 
unable to sell the plant. (R. 95.) Finally, jon Oc¬ 
tober 15, 1912, Karrick (appellant’s president and 
owner of 78% to 80% of its stock (R. 106) ), offered 
to buy the assets, mostly equipment, agreeing to 
give (1) $788.38, representing 10% of all unsecured 
open accounts; (2) a release of his claims against 
the bankrupt amounting to $11,120.74; (3) a re¬ 
lease of appellant's claims against the bankrupt 
amounting to $9,365.42; and (4) a bond to save the 
trustee from all liabilities on account of the (flaims 
outstanding against the bankrupt (R. 97). The 
referee in bankruptcy approved the sale February 
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5,1913 (R. 96), and the transaction was completed 
August 25,1913 (R. 98). 

It is submitted that in view of the bankruptcy of 
the debtor, the trustee’s unsuccessful attempts to 
sell the plant and appellant’s release of its claims, 
the debt was worthless so far as appellant was con¬ 
cerned in 1913 and should have been charged off 

in that year. 

•/ 

Appellant contends that the purchase was made 
by Karrick for the joint benefit of himself and 
appellant (R. 110) pursuant to an agreement set 
forth in the minutes of the corporation (R. 101). 
No minutes were produced, though it was appel¬ 
lant’s duty to do so. F. G., Inc., v. Commissioner, 
47 F. (2d) 541. Karrick discussed with appellant 
a joint purchase of the property, “but for some rea¬ 
son I can not recall now, it was decided I had better 
buy it personally.” (R. 107.) The terms of the 
alleged agreement are stated to be that Karrick 
was first to be reimbursed for whatever cash he 
paid out in acquiring the assets and in defending 
the various suits, the preferred claims of each were 
next to be satisfied and the balance applied 
proportionately in liquidating their unpreferred 
claims. (R. 102.) Even assuming that there was 
an agreement and that through it appellant ac¬ 
quired a right or interest in the assets of the bank¬ 
rupt in lieu of the debt, it is submitted that the 
evidence overwhelming^ establishes the fact that 
such right or interest was worthless prior to 1918. 



13 


Karriek made several attemps to sell the plant, 
the most likely purchaser being the Bethesda Ice 
Company, but no offer from that source was ac¬ 
cepted. (R. 102.) The main difficulty in obtaining 
a purchaser was that the Federal Ice Cojmpany, 
from whom the ice manufacturing machinery had 
been bought, had gone into bankruptcy apd new 
parts were not easily obtainable. (R. 109.) These 
attempts to sell ran through from 1913 t<} about 
1916. (R. 102.) Thus it is plain that at the end of 
1916 the plant could not be sold as a going concern 
and that the equipment had value only as juijk or at 
most as secondhand machinery. It was all ulti¬ 
mately sold as junk for $4,500. (R. 112.) When 

it was sold is not clear from the record. Twb large 
compressors sold for $1,600, one cooler for $1,100, 
and two pumps for an undisclosed amount. (R. 
111-112.) As to the year these articles were sold, 
Karriek could not be positive, but he was quite sure 
that it was in 1918. (R. 103.) No disclosure is 

made as to when the balance of the $4,500 was 
received. 

This evidence clearly establishes the worthless¬ 
ness of appellant’s right prior to 1918. Undbr the 
agreement Karriek was first to be reimbursed for 
whatever cash he paid out in acquiring the Assets 
and in defending the suits. He had paid to the 
trustee $2,458.38 pursuant to the court orc^er of 
February 5, 1913. (R. 98.) He paid one-h^lf of 

$8,500 representing notes of the bankrupt h^ld by 
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Richmond and Washington banks. (R. 100.) 
These two items alone amounted to $6,708.38, which 
exceeds the total realized from the sale of the as¬ 
sets. In addition, Karrick was responsible for 
claims against the bankrupt held by James M. 
Baker, De La Vergne Machine Company, the Great 
Lakes Engineering Works, and the Federal Ma¬ 
chine Works. (R. 97.) These facts clearly estab¬ 
lish that long prior to 1918 it was evident that noth¬ 
ing would remain after reimbursement was made to 
Karrick. A case directly in point is Avery v. Com¬ 
missioner (C. C. A. 5th), 22 F. (2d) 6, in which the 
court said (pp. 7-8) : 

A taxpayer should not be permitted to close 
his eyes to the obvious, and to carry accounts 
on his books as good when in fact they are 
worthless, and then deduct them in a vear 
subsequent to the one in which he must be 
presumed to have ascertained their worth¬ 
lessness. 

A loss must be charged against the year in which 
it is actually sustained even though there is some 
possibility of recovery in part in a subsequent year. 
United States v. White Dental Co., 274 U. S. 398. 

It is submitted that the debt was not ascertained 
to be worthless in 1918. The Board so found and 
since this finding is supported by substantial evi¬ 
dence, it is binding upon an appellate court. Amer¬ 
ican Sav. Bank <t Trust Co. v. Burnet (C. C. A. 
9th), 45 F. (2d) 548. 
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II 

' I 

Appellant failed to overcome the prima facie correctness 


of the Board’s determination of the March 
value of appellant’s warehouse 


1 , 1913 , 


Appellant contends that the March 1,191$, value 
of its warehouse was $450,000. The Commis¬ 
sioner found the value to be $278,595.32. It is sub¬ 
mitted that appellant failed to overcome the prima 
facie correctness of this determination. Wickwire 
v. Reinecke, 275 U. S. 101. 

Witness Karrick testified that in his opinion the 
March 1, 1913, value was $450,000, but he Arrived 
at this value by using a cost estimate of 220 to 22V20 
a cubic foot. (R. 113.) Reproduction cost alone is 
no indication of fair market value. Chicago Rail¬ 
way Equipment Co. v. Commissioner, 39 F. (2d) 
378. In an affidavit signed November 4, 1924, the 

i 

witness stated that the March 1, 1913, value 'of the 
building, including machinery, was $303,709.30. 
(R. 115.) An affidavit sworn to by the secretary of 

i 

appellant on March 29, 1914, and filed with the 
Board of Equalization and Review of the District 
of Columbia, states that the true value of the build¬ 
ing was $100,000. (R. 116-117.) Witness Ijepley 
testified that the selling value of the building in 
1913 was one-half of one million dollars. (R. 120.) 
But this estimate was based on reproduction cost 
and not on fair market value. (R. 121.) The tes¬ 
timony of Boorman was of little assistance to the 
Board. He stated that the value which h^ was 
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asked to testify to had nothing to do with what the 
warehouse could have been sold for on March 1, 
1913, and that the warehouse could not have been 
sold in 1913. (R. 125.) Witness Essex stated that 
he had made an estimate of the reproduction value 
of the building on March 1, 1913 (R. 129), but did 
not want to go on record as giving an estimate of 
the fair market value of appellant’s building. 
(R. 130.) Witness Vanwyck Mott stated that the 
fair market value of his own warehouse on March 
1, 1913, was 250 per cubic foot; that he was basing 
his opinion of the March 1, 1913, value of appel¬ 
lant’s warehouse upon a comparison of the two 
(R. 131) ; that he did not know anything more 
about appellant’s warehouse than casually walking 
through it and getting what he was told about it 
(R. 131); that in 1913 lie had not seen and did not 
know anything as to the selling of warehouses and 
that he was basing his price upon subsequent 
events (R. 132). The testimony of Davis covered 
reproduction cost and not fair market value. 

The record discloses that the Board gave full and 
fair consideration to all this testimonv. The 
Board is not bound to accept blindly opinion evi¬ 
dence on a question of value. Anchor Co. v. Com¬ 
missioner (C. C. A. 4th), 42 F. (2d) 99; Balaban & 
Katz Corp. v. Commissioner (C. C. A. 7th), 30 F. 
(2d) 807. And this court has stated that a decision 
of the Board on an issue of fact should not be 
reversed by an appellate court because of a differ¬ 
ence of opinion as to the mere weight of the 


t 
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evidence. W. K. Henderson Iron Works <Sc Supply 
Co, v. Blair, 25 F. (2d) 538. 


Error is alleged in the Board’s refusing 


o per¬ 


mit the witness, C. A. Aspinall, to testify. (R. 91.) 

i 

The witness testified that he knew nothing about 
the building at all. (R. 134.) The questionof the 
competency of the witness holding himself forth as 
an expert is a preliminary one for the trial court 
whose decision thereon is conclusive. Raub v. Car¬ 
penter, 17 App. D. C. 505. Furthermore, nq offer 
of proof was made, and this is necesary to objtain a 
review. De Forest v. United States, 11 App. D. C. 
458; Riddle v. Gilson, 29 App. D. C. 237; Turner v. 
American Security & T, Co., 29 App. D. CJ 460; 
M’Curley v. National Savings & Trust Co., 49 App. 

D. C. 10, 258 Fed. 154. j 

I 

III j 

There was no showing that the rate of 2 l / 2 % for exhaus¬ 
tion, wear and tear, and obsolescence was unreason¬ 
able 

In connection with the warehouse building} ap¬ 
pellant was allowed 2M>% as a reasonable a}low- 

i 

ance for exhaustion, wear and tear, including 
obsolescence. Appellant asks for a rate of 3|%% 
because the influx of the colored population tended 
to render the building obsolete. 

It is not denied that obsolescence may arise as a 
result of the shifting of business centers or the loss 
of trade; but there has been no showing that the 
change in the class of patrons has affected the cbm- 


18 


mercial usefulness of the warehouse to the extent 
contended for by the appellant. The only evidence 
introduced on this point was that the character of 
the neighborhood had changed and that a great 
deal of the storage business was conducted bv the 
ladies who did not like the present surroundings 
because of the colored people. (R. 114.) It is 
plain that the substitution of a colored patronage 
for a white patronage did not of itself increase the 
element of obsolescence. There was no showing of 
a falling off of business, or a decrease in profits or 
a decrease in the commercial usefulness of the 
building. Witness Davis testified that he believed 
the building could be used for fifty vears from now 
for the same use. (R. 133.) 

It is submitted that no showing was made that 
the rate of 2M>% for exhaustion, wear and tear, and 
obsolescence was not reasonable. 

IV 

The expenditures were not an ordinary and necessary 
expense within the meaning of section 234 (a) (1) of 
the revenue act of 1918, but were capital expenditures 
in the nature of permanent improvements or better¬ 
ments for which deductions are specifically denied by 
section 215 (b) and (c) and section 235 of that act 

Section 234 (a) (1) of the Revenue Acts of 1918 
and 1921,1 supra, permits the deduction of all “the 
ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on a trade or 
business. V The Treasury Department in its regu- 
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lations adopted under this provision has provided 
that the cost of incidental repairs which neither 

i 

materially add to nor appreciably prolong the life 
of property but merely serve to keep it in an ordi¬ 
narily efficient working condition may be deducted 
as an expense if the property account is not in¬ 
creased by such expenditures. Article 103, Regu¬ 
lations 45, supra. 

Section 215 (b) and (c), supra, which is made 
applicable to corporations by Section 235, supra, 
expressly prohibits the deduction of expenditures 
for repairs which constitute betterments or perma¬ 
nent improvements and expenditures made in re¬ 
storing property or in making good its exhaustion 
where an allowance has been made for that deduc¬ 
tion. 

The question in this case, therefore, is whether 
the so-called repairs, costing the sum of $6,6(77.23, 
were ordinary repairs required to keep the appel¬ 
lant’s building in ordinarily efficient condition, or 
whether they in fact represented improvements. 

On this issue the Board reached the following 
conclusion (R. 71-72): 

The original grills were damaged by the fall¬ 
ing of the cornice. No attempt was knade 
to show the depreciated value of the grills, 
which were removed. New and heavier frills 
were installed at an expense of $877.23. Sev¬ 
enteen skylights were rebuilt, at a cdst of 
$2,800. These were installed on the roof, in 
a manner which was more effective than the 
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original installation. Three thousand dollars 
was spent on the roof. It is apparent, from 
the record, that this expenditure represents 
more than the cost of the usual annual re¬ 
pairs, and represents about two-thirds of the 
cost of a new roof. As to these three ex¬ 
penditures, the record contains nothing that 
would disprove the respondent’s determina¬ 
tion that they were in the nature of better¬ 
ments and should be capitalized. 

It is clear that the expenditures were made for 
changes in the building which it was hoped would 
permanently improve the same. They can not, 
therefore, be regarded as incidental repairs of tem¬ 
porary benefit only. Their nature was such that 
their useful life necessarily extended over a period 
of years. They do not represent a part of the cost 
of earning the revenues of a single year, and to per¬ 
mit the taxpayer to deduct the entire amount in its 
return for the year 1919 would be to set up an 
artificial income as distinguished from a true net 
income for that year. 

In the case of George H. Bowman Co. v. Commis¬ 
sioner (App. D. C.), 32 F. (2d) 404, it was held that 
the cost of installing elevators, fire doors, partitions, 
and plumbing in a rented building could not be de¬ 
ducted by the tenant as a business expense but must 
be prorated over their useful life. To the same 
effect see National City Bank of Seattle v. United 
States , 64 Ct. Cls. 236; Black Hardtvare Co. v. 
Commissioner, 39 F. (2d) 460. 
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In the case of Parkersburg Iron & Steel (Jo. v. 
Burnet (C. C. A. 4th), 48 F. (2d) 163, thej facts 
were as follows: The second and third floors were 
torn out, skylights were installed, and the elfectric 
lighting system rearranged. The tearing out of the 
two upper floors also necessitated the rearrange¬ 
ment of all line shafting for the machines. The 

i 

productivity of the plant was not increased bf rea¬ 
son of these alterations. The court said (p. 165) : 

The evidence compels a finding that the alter¬ 
ations constitute a capital expenditure, the 
deduction of which is not permitted by the 
statute. 

* * * The true test is rather the nature 
of the expenditure in and of itself, fcjr, as 
the Government rightly contends, an altera¬ 
tion may be made expressly for the purpose 
of increasing the value of a given property; 
and, though it may fail to accomplish that 
purpose, it nevertheless may remain a cap¬ 
ital expenditure. The extent and perma¬ 
nency of the given alteration are indicative 
of its true character. Here two floors of the 
building were torn out; its general structure 
was strengthened by the introduction of steel 
beams; a skylight was placed in the roof; new 
concrete foundations were constructed for 
machinery; a new concrete floor was laid; 
and the line shafting rearranged—all of 
which alterations have been retained. These 
facts indubitably stamp the expenditure for 
such alterations as being a capital invest¬ 
ment, * * * 
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CONCLUSION 

It is therefore respectfully submitted that the 
decision of the Board of Tax Appeals should be 
affirmed. 
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